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U.S. Customs Service 


Treasury Decision 


(T.D. 99-66) 


SYNOPSES OF DRAWBACK RULINGS 

The following are synopses of drawback rulings approved April 30, 
1999, to June 18, 1999, inclusive, pursuant to Subparts A & B, Part 191 
of the Customs Regulations. 

In the synopses below are listed for each drawback ruling approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the date the application was 
signed, the Port Director to whom the ruling was forwarded to or ap- 
proved by, the date on which it was approved and the ruling number. 


Dated: August 10, 1999. 


WILLIAM G. ROSOFF 
(for John Durant, Director, 
Commercial Rulings Division.) 


(A) Company: American Cordage Group Inc. d/b/a The American 
Group (Successor to American Manufacturing Co., Inc. d/b/a The 
American Group under 19 U.S.C. 1313(s) 

Articles: Braided synthetic rope 

Merchandise: Polyethylene synthetic fibers (DYNEEMA™ and 
SPECTRA ™ ) 

Application signed: November 11, 1998 

Ruling Forwarded to PD of Customs: Boston, June 4, 1999 

Effect on other rulings: None 

Ruling: 44-05739-000 


(B) Company: Canandaigua Wine Company, Inc. d/b/a Canandaigua 
Concentrate 

Articles: Pasteurized white grape juice concentrate 

Merchandise: White grape juice concentrate 

Application signed: October 8, 1998 

Ruling Forwarded to PD of Customs: San Francisco, June 11, 1999 

Effect on other rulings: None 

Ruling: 44-05749-000 
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(C) Company: Canandaigua Wine Company, Inc. d/b/a Canandaigua 
Concentrate 
Articles: Pasteurized red grape juice concentrate 
Merchandise: Red grape juice concentrate (V. Lambrusca) 
Application signed: October 8, 1998 
Ruling Forwarded to PD of Customs: San Francisco, June 11, 1999 
Effect on other rulings: None 
uling: 44-05750-000 


(D) Company: Canandaigua Wine Company, Inc. d/b/a Canandaigua 
Concentrate 

Articles: Pasteurized red grape juice concentrate 

Merchandise: Red grape juice concentrate (V. Vinifera) 

Application signed: October 8, 1998 

Ruling Forwarded to PD of Customs: San Francisco, June 11, 1999 

Effect on other rulings: None 

Rp 


Ruling: 44-05751-000 


(E) Company: Chevron Chemical Company LLC 

Articles: Sulfonic acids AS-304 and AS-584 a/k/a Petrostep H-62 and 
Petrostep H-66 

Merchandise: AL-304 alkylbenzene or alkylate; AL—150 alkylbenzene 
or alkylate a/k/a A-300 

Application signed: April 13, 1999 

Ruling Forwarded to PD of Customs: Houston, April 30, 1999 

Effect on other rulings: None 

Ruling: 44-05712-000 


(F) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Supplemental application signed: September 2, 1998 

Ruling Forwarded to PD of Customs: Houston, April 30, 1999 

Effect on other rulings: Successor to Chevron Chemical Company T.D. 
93-5-I (44-00313-000) under 19 U.S.C. 1313(s) 

Ruling: 44-00313-001 


(G) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Supplemental applications signed: September 2, 1998 (2) 

Ruling Forwarded to PD of Customs: Houston, April 30, 1999 

Effect on other rulings: Successor to Chevron Chemical Company T.D. 
92-34-D (44-04077-000) under 19 U.S.C. 1313(s) 

Ruling: 44-04077-001 
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H) Company: Chevron Chemical Company LLC 

Articles: Low density linear polyethylene (LDLPE); high density 
polyethylene (HDPE); linear low density polyethylene (LLDPE) 

Merchandise: Ethylene 

Application signed: March 25, 1999 

Ruling Forwarded to PD of Customs: Houston, May 3, 1999 

Effect on other rulings: Successor to Chevron Chemical Company T.D. 
92-88-C (44-00308-000) under 19 U.S.C. 1313(s) 

Ruling: 44-00308-001 


(1) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Supplemental application signed: September 2, 1998 

Ruling Forwarded to PD of Customs: Houston, May 3, 1999 

Effect on other rulings: Successor to Chevron Chemical Company 
ruling dated December 10, 1990 (44-00314—-000) under 19 U.S.C. 
1313(s) 


Ruling: 44-00314—-001 


(J) Company: Cincinnati Specialties, Inc. 

Articles: o-Carbomethoxybenzene sulfonamide a/k/a OCBS-M 
Merchandise: Insoluble Saccharin (SDI) 

Application signed: August 6, 1998 

Ruling Forwarded to PD of Customs: New York, June 10, 1999 
Effect on other rulings: None 

Ruling: 44-05748-000 


(K) Company: DuPont Pharmaceuticals Company, a_ general 
partnership 

Articles: Finished formulations of Sustiva™ (capsules, tablets, liquid) 

Merchandise: Efavirenz a/k/a DMP-266 

Application signed: November 9, 1998 

Ruling Forwarded to PD of Customs: Boston, May 17, 1999 

Effect on other rulings: None 

Ruling: 44-057 16-000 


(L) Company: Eastman Chemical Company 

Articles: Paraxylene; Ethylene Glycol; Terephthalic Acid 
Merchandise: Polyester Polymers Pellets 

Application signed: April 8, 1999 

Ruling Forwarded to PD of Customs: New York, May 24, 1999 
Effect on other rulings: None 

Ruling: 44-05725-000 
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(M) Company: Eastman Chemical Company 

Articles: Color Developer—2 (CD-2) 

Merchandise: N, N-Diethyl-m-Toluidine a/k/a/ DEMT 
Application signed: May 26, 1999 

Ruling Forwarded to PD of Customs: Houston, June 18, 1999 
Effect on other rulings: None 

Ruling: 44-05754-000 


(N) Company: EYBL CARTEX Inc. 

Articles: Circular knit fabrics; laminated circular knit fabrics 
Merchandise: Polyester yarn 

Application signed: November 30, 1998 

Ruling Forwarded to PD of Customs: New York, June 8, 1999 
Effect on other rulings: None 

Ruling: 44-05743-000 


(QO) Company: Formosa Plastics Corporation, USA 

Articles: Ethylene dichloride “EDC” 

Merchandise: Ethylene 

Application signed: January 6, 1999 

Ruling Forwarded to PD of Customs: Houston, June 17, 1999 
Effect on other rulings: None 

Ruling: 44-05733-000 


(P) Company: Georgia Gulf Corporation 

Articles: Isopropylbenzene a/k/a Cumene 

Merchandise: Benzene; propylene 

Application signed: November 24, 1998 

Ruling Forwarded to PD of Customs: Houston, June 15, 1999 
Effect on other rulings: None 

Ruling: 44-05755-000 


(Q) Company: Getters Corporation of America 

Articles: Barium flash getters 

Merchandise: ST2 ingots 

Application signed: October 12, 1998 

Ruling Forwarded to PD of Customs: Chicago, June 2, 1999 
Effect on other rulings: None 

Ruling: 44-05714—000 


(R) Company: International Metals & Chemicals Group 
Articles: Copper anodes 

Merchandise: Copper cathodes; Chopper copper wire 
Application signed: August 25, 1998 

Ruling Forwarded to PD of Customs: New York, June 8, 1999 
Effect on other rulings: None 

Ruling: 44-05741-000 
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(S) Company: L. W. Packard & Co., Inc. 

Articles: Woven fabrics 

Merchandise: Waste wool & fine animal hair noils; wool; fine animal 
hair fibers (angora, cashmere, llama, alpaca, mohair, camel hair); 
nylon & acrylic fibers; silk; angora yarns 

Application signed: January 19, 1998 

Ruling Forwarded to PD of Customs: Miami, May 20, 1999 

Effect on other rulings: None 

Ruling: 44—05724-000 


(T) Company: Philip Morris Incorporated 

Articles: Cigarettes 

Merchandise: Cigarettes filter rods 

Application signed: October 14, 1998 

Ruling Forwarded to PD of Customs: New York, June 16, 1999 
Effect on other rulings: None 

Ruling: 44-05759-000 


(U) Company: Pneumo Abex Corporation 

Articles: Licorice paste; licorice spray dried; licorice semi-fluid (liquid) 
Merchandise: Licorice extracts 

Application signed: January 6, 1999 

Ruling Forwarded to PD of Customs: Boston, June 2, 1999 

Effect on other rulings: Successor to Mafco Worldwide Corporation 


(f/k/a MacAndrews and Forbes Company) T.D. 92-34—P 
(44-05735-000) under 19 U.S.C. 1313(s) 
Ruling: 44-05735-001 


(V) Company: Reynolds Metals Company 

Articles: Aluminum siding (Reynobond) 

Merchandise: Aluminum sheet 

Application signed: October 1, 1998 

Ruling Forwarded to PD of Customs: New York, June 8, 1999 
Effect on other rulings: None 

Ruling: 44-05744-000 


(W) Company: Rhodia Rare Earths Inc. 

Articles: Samarium metal; samarium cobalt alloys 

Merchandise: Samarium oxide 

Application signed: November 12, 1998 

Ruling Forwarded to PD of Customs: New York, May 21, 1999 

Effect on other rulings: Successor to Rhéne-Poulenc Inc. T.D. 97-92-U 
(44-05181-000) under 19 U.S.C. 1313(s) 

Ruling: 44-05181-001 
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(X) Company: Sierra Alloys Company, Inc. 

Articles: Various Mill Products, including Bars and Ingots 
Merchandise: 6AL—4V Titanium Ingot and Billet 

Application signed: March 17, 1999 

Ruling Forwarded to PD of Customs: New York, May 24, 1999 
Effect on other rulings: None 

Ruling: 44-005707-000 


(Y) Company: 3V, Inc. 

Articles: Optical brighteners (Optiblanc products) 

Merchandise: Cyanuric chloride; 4,4’,diamino-2,2’stilbene disulphonic 
acid; sodium sulfanilate 
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(Z) Company: Zeneca Inc. 

Articles: Pro-Jet Fast Yellow 2 Liquid 

Merchandise: Pro-Jet Fast Yellow 2 R.O. Feed 

Application signed: September 22, 1998 

Ruling Forwarded to PD of Customs: New York, June 4, 1999 
Effect on other rulings: None 

Ruling: 44-05738-000 





U.S. Customs Service 


General Notices 


PROPOSED COLLECTION; COMMENT REQUEST 


DECLARATION OF OWNER OF MERCHANDISE OBTAINED (OTHER THAN) IN 
PURSUANCE OF A PURCHASE OR AGREEMENT TO PURCHASE AND 
DECLARATION OF IMPORTER OF RECORD WHEN ENTRY IS MADE BY AN 
AGENT 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Declaration of Owner of Merchandise Obtained (other 
than) in Pursuance of a Purchase or Agreement to Purchase and Decla- 
ration of Importer of Record When Entry is Made by an Agent. This re- 
quest for comment is being made pursuant to the Paperwork Reduction 
Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before October 18, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1800 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed to 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
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practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) the annual costs bur- 
den to respondents or record keepers from the collection of information 
(a total capital/startup costs and operations and maintenance costs). 
The comments that are submitted will be summarized and included in 
the Customs request for Office of Management and Budget (OMB) ap- 
proval. All comments will become a matter of public record. In this doc- 
ument Customs is soliciting comments concerning the following 
information collection: 

Title: Declaration of Owner of Merchandise Obtained (other than) in 
Pursuance of a Purchase or Agreement to Purchase and Declaration of 
Importer of Record When Entry is Made by an Agent. 

OMB Number: 1515-0050 

Form Number: Customs Forms 3347 and 3347A 

Abstract: Customs Form 3347 and 3347A allows an agent to submit, 
subsequent to making the entry, the declaration of the importer of re- 
cord which is required by statute. These forms also permits a nominal 
importer of record to file the declaration of the actual owner and to be 
relieved of statutory liability for the payment of increased duties. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 


Affected Public: Business or other for-profit institutions 
Estimated Number of Respondents: 950 

Estimated Time Per Respondent: 6 minutes 

Estimated Total Annual Burden Hours: 570 

Estimated Total Annualized Cost on the Public: $12,312 


Dated: August 11, 1999. 


J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 
{Published in the Federal Register, August 17, 1999 (64 FR 44782)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


DECLARATION OF A PERSON ABROAD WHO RECEIVES AND IS 
RETURNING MERCHANDISE TO THE US. 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Declaration of a Person Abroad Who Receives and is Re- 
turning Merchandise to the U.S. This request for comment is being 
made pursuant to the Paperwork Reduction Act of 1995 (Public Law 
104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before October 18, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed to 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) the annual costs bur- 
den to respondents or record keepers from the collection of information 
(a total capital/startup costs and operations and maintenance costs). 
The comments that are submitted will be summarized and included in 
the Customs request for Office of Management and Budget (OMB) ap- 
proval. All comments will become a matter of public record. In this doc- 
ument Customs is soliciting comments concerning the following 
information collection: 

Title: Declaration of a Person Abroad Who Receives and is Returning 
Merchandise to the U.S. 
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OMB Number: 1515-0108 
Form Number: N/A 
Abstract: The declaration is used under conditions where articles are 
imported and then exported and then reimported free of duty due to the 
declaration, it is used insured Customs control over duty free merchan- 
dise. 
Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 
Type of Review: Extension (without change) 
Affected Public: Individuals, business or other for-profit institutions 
Estimated Number of Respondents: 500 
Estimated Time Per Respondent: 10 minutes 
Estimated Total Annual Burden Hours: 292 
Estimated Total Annualized Cost on the Public: $5,942 
Dated: August 11, 1999. 
J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 


{Published in the Federal Register, August 17, 1999 (64 FR 44781)| 


PROPOSED COLLECTION; COMMENT REQUEST 
TEXTILE AND TEXTILE PRODUCTS 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Textile and Textile Products. This request for comment is being 
made pursuant to the Paperwork Reduction Act of 1995 (Public Law 
104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before October 18, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed to 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 
SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Textile and Textile Products 

OMB Number: 1515-0140 

Form Number: N/A 

Abstract: Information is needed for Customs to be able to identify the 
Country of Origin of Textiles. The requirement prevents circumven- 
tion of bilateral agreements and ensures the proper assessment of du- 
ties. The declaration will be executed by the foreign manufacturer, 
exporter, or U.S. importer to be filed with the entry. 

Current Actions: There are no changes to the information collection. 


Type of Review: Extension (without change) 

Affected Public: Businesses 

Estimated Number of Respondents: 45,810 

Estimated Time Per Respondent: 7 minutes 

Estimated Total Annual Burden Hours: 133,582 

Estimated Total Annualized Cost on the Public: $51,469,402.00 


Dated: August 11, 1999. 
J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 
{Published in the Federal Register, August 17, 1999 (64 FR 44781)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
TRANSFER OF CARGO TO A CONTAINER STATION 
AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Transfer of Cargo to a Container Station. This request for 
comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before October 18, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed to 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 1800 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 
SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-18; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) the annual costs bur- 
den to respondents or record keepers from the collection of information 
(a total capital/startup costs and operations and maintenance costs). 
The comments that are submitted will be summarized and included in 
the Customs request for Office of Management and Budget (OMB) ap- 
proval. All comments will become a matter of public record. In this doc- 
ument Customs is soliciting comments concerning the following 
information collection: 

Title: Transfer of Cargo to a Container Station 

OMB Number: 1515-0142 

Form Number: N/A 

Abstract: The container station operator may file an application for 
transfer of a container intact to a container station which is mover from 
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the place of unlading or from a bonded carrier after transportation in- 
bond before filing of the entry for the purpose of breaking bulk and re- 
delivery. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 360 

Estimated Time Per Respondent: 6 minutes 

Estimated Total Annual Burden Hours: 1,872 

Estimated Total Annualized Cost on the Public: $18,720 


Dated: August 11, 1999. 


J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 
[Published in the Federal Register, August 17, 1999 (64 FR 44780)] 


PROPOSED COLLECTION; COMMENT REQUEST 
REPORTING REQUIREMENTS FOR VESSELS, VEHICLES, AND INDIVIDUALS 
AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Reporting Requirements for Vessels, Vehicles, and Individ- 
uals. This request for comment is being made pursuant to the 
Paperwork Reduction Act of 1995 (Public Law 104-13; 44 US.C. 
3505(c)(2)). 


DATES: Written comments should be received on or before October 18, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 


mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed to 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) the annual costs bur- 
den to respondents or record keepers from the collection of information 
(a total capital/startup costs and operations and maintenance costs). 
The comments that are submitted will be summarized and included in 
the Customs request for Office of Management and Budget (OMB) ap- 
proval. All comments will become a matter of public record. In this doc- 
ument Customs is soliciting comments concerning the following 
information collection: 

Title: Reporting Requirements for Vessels, Vehicles, and Individuals 

OMB Number: 1515-0203 

Form Number: N/A 

Abstract: These regulations pertain to the arrival, entry, and depar- 
ture reporting requirements applicable to vessels, vehicles, and individ- 
uals and informs the public regarding applicable penalty, seizure, and 
forfeiture provisions for violating these requirements. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions and individ- 
uals 

Estimated Number of Respondents: 200,000 

Estimated Time Per Respondent: 1 minutes 

Estimated Total Annual Burden Hours: 1,500 

Estimated Total Annualized Cost on the Public: $18,000 


Dated: August 11, 1999. 
J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 


{Published in the Federal Register, August 17, 1999 (64 FR 44780)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


APPLICATION FOR WITHDRAWAL OF BONDED STORES FOR 
FISHING VESSELS AND CERTIFICATION OF USE 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Application for Withdrawal of Bonded Stores For Fishing 
Vessels and Certification of Use. This request for comment is being 
made pursuant to the Paperwork Reduction Act of 1995 (Public Law 
104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before October 12, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed to 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 
SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Application for Withdrawal of Bonded Stores For Fishing Ves- 
sels and Certification of Use 

OMB Number: 1515-0032 

Form Number: Customs Form 5125 

Abstract: The Customs Form 5125 is used for the withdrawal and lad- 
ing of bonded merchandise (especially alcoholic beverages) for use on 
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board fishing vessels and foreign or domestic vessels involved in inter- 
national trade. The form also certifies the use: total consumption or 
partial consumption with secure storage for use on next voyage. 
Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 
Type of Review: Extension (without change) 
Affected Public: Businesses. 
Estimated Number of Respondents: 500 
Estimated Time Per Respondent: 5 minutes 
Estimated Total Annual Burden Hours: 42 
Estimated Total Annualized Cost on the Public: $504.00 
Dated: August 27, 1999. 
J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 


{Published in the Federal Register, August 11, 1999 (64 FR 43814)| 


PROPOSED COLLECTION; COMMENT REQUEST 
U.S. CUSTOMS DECLARATION (CUSTOMS FORM 6059B) 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before October 12, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed to 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-18; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: U.S. Customs Declaration 

OMB Number: 1515-0041 

Form Number: Customs Form 6059B 

Abstract: The U.S. Customs Declaration, Customs Form 6059B, facili- 
ties the clearance of persons and their goods arriving in the territory on 
the U.S. by requiring basic information necessary to determine Cus- 
toms exception status and if any duties of taxes are due. The form is also 
used for the enforcement of Customs and other agencies laws and regu- 
lations. 

Current Actions: There are no changes to the information collection. 


This submission is being submitted to extend the expiration date. 
Type of Review: Extension (without change) 
Affected Public: Individuals, travelers. 
Estimated Number of Respondents: 42,000,000 
Estimated Time Per Respondent: 3 minutes 
Estimated Total Annual Burden Hours: 2,100,000 
Estimated Total Annualized Cost on the Public: N/A 


Dated: August 27, 1999. 
J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 
[Published in the Federal Register, August 11, 1999 (64 FR 43814)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, August 25, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF NEW YORK RULING LETTER 
D88488 AND REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO THE CLASSIFICATION OF SKI 
GLOVES AND MITTENS WITH FAUX FUR CUFFS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of classification ruling letter 
and treatment relating to the classification of ski gloves and mittens 
with faux fur cuffs. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
modify a ruling letter pertaining to the tariff classification of ski gloves 
and mittens with faux fur cuffs and to revoke any treatment previously 
accorded by Customs to substantially identical transactions. Com- 
ments are invited on the correctness of the proposed action. 


DATE: Comments must be received on or before October 8, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue 
N.W, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W, Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tile Branch, (202) 927-2379. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and fights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to modify a ruling letter pertaining to the tariff classification of ski 
gloves and mittens with faux fur cuffs. Although in this notice Customs 
is specifically referring to one ruling, New York Ruling Letter (NY) 
D88488, this notice covers any rulings on this merchandise which may 
exist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing data bases for rulings in addition to 
the one identified. No further rulings have been found. This notice will 
cover any rulings on this merchandise which may exist but have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of title VI, Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule. Any person involved in substantial- 
ly identical transactions should advise Customs during this notice peri- 
od. An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice may raise 
the rebuttable presumption of lack of reasonable care on the part of the 
importer or its agents for importations subsequent to the effective date 
of the final decision of this notice. 

In NY D88488, dated April 2, 1999, set forth as Attachment A, Cus- 
toms classified ski gloves and mittens with faux fur cuffs (styles 
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97-203W56 and 97-403W56) under subheading 6216.00.2925 of the 
Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA), which provides, in part, for other gloves coated with plastics or 
rubber, with fourchettes. The mittens (style 96204W56) were classified 
under subheading 6216.00.2120, HTSUSA, which provides, in part, for 
other mittens coated with plastics or rubber, without fourchettes. 

It is now Customs position that styles 97-203W56 and 97-403W56 
are properly classified under subheading 6216.00.0800, HTSUSA, 
which provides for “Gloves, mittens and mitts: Impregnated, coated or 
covered with plastics or rubber: Other gloves, mittens and mitts, all the 
foregoing specially designed for use in sports, including ski and snow- 
mobile gloves, mittens and mitts” Style 96-204W56 is classifiable un- 
der subheading 6216.00.3500, HTSUSA, which provides for “Gloves, 
mittens and mitts: Impregnated, coated or covered with plastics or rub- 
ber: Other: Of Cotton: Other gloves, mittens and mitts, all the foregoing 
specially designed for use in sports, including ski and snowmobile 
gloves, mittens and mitts.” 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
D88488 and to revoke any other ruling not specifically identified, in or- 
der to classify this merchandise under the correct tariff provision. Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed HQ 962999, modifying NY 
D88488, is set forth as Attachment B to this document. 


Dated: August 19, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
New York, NY, April 2, 1999. 
CLA-2-62:RR:NC:TA:354 D88488 
Category: Classification 
Tariff No. 6216.00.2925 and 6216.00.4600 
Mr. JOHN B. PELLEGRINI 
Ross & HARDIES 
PARK AVENUE TOWER 
65 East 55th Street 
New York, NY 10022-3219 
Re: The tariff classification of gloves from China. 
DEAR MR. PELLEGRINI 

In your letter dated March 4, 1999, you requested a classification ruling on behalf of Par- 
is Asia, Ltd. 

Three samples of gloves were submitted for review. Style 97-207W56, is a lined 
girls’(sizes 4 to 6X) glove with an outershell constructed of a woven 65% polyester 35% ny- 
lon fabric. The glove features a vinyl coated fabric palm patch which extends across the 
thumb, inner foam padding which is doubled on the backside, an elasticized wrist, a hook 
and clasp, padded internal knuckle reinforcement, fourchettes and a ribbed knit cuff. The 
glove will also be available as style 97-412W56 in sizes 7 to 14. The cumulation of features 
on the glove show a design for use in the sport of skiing. The essential character of the glove 
is imparted by the outershell woven man-made fabric material. 

Style 97-208W56, is a lined and insulated girls’(sizes 4 to 6X) glove with an outershell 
constructed of a woven nylon fabric with an inner foam coating. The woven fabric exceeds 
50% of the weight of the coated fabric. The glove features a vinyl coated fabric palm patch 
which extends across the thumb, heavy inner foam padding, an elasticized wrist, a hook 
and clasp, internal knuckle reinforcement, fourchettes and a fake fur cuff measuring 
approximately 2 inches in width. The presence of fake fur cuffs, which will absorb mois- 
ture, make the gloves undesirable and impractical as ski gloves. The glove will also be avail- 
able as style 97-403W56 in sizes 7 to 14. The essential character of the glove is imparted by 
the woven man-made coated outershell material. 

Style 96-204W56, is a lined and heavily foam padded girls’(sizes 4 to 6X) mitten with an 
outershell constructed of woven nylon fabric with an inner foam coating. The woven fabric 
exceeds 50% of the weight of the coated fabric. The glove features a vinyl coated fabric palm 
patch which extends across the thumb, an elasticized wrist, a hook and clasp, internal 
knuckle reinforcement and a fake fur cuff measuring approximately 2 inches in width. The 
presence of fake fur cuffs, which will absorb moisture, make the gloves undesirable and im- 
practical as ski gloves. The essential character of the glove is imparted by the woven man- 
made coated outershell material. 

Theapplicable subheading styles 97-207W56 and 97-4 12W56 will be6216.00.4600, Har- 
monized Tariff Schedule of the United States (HTS), which provides for Gloves, mittens 
and mitts: other: of man-made fibers: other gloves, mittens and mitts, all the foregoing spe- 
cially designed for use in sports, including ski and snowmobile gloves, mittens and mitts. 
The rate of duty will be 4.2 percent ad valorem. 

The applicable subheading styles 97-208W56 and 97-403W56 will be 6216.00.2925, 
HTS, which provides for Gloves, mittens and mitts: impregnated, coated or coated with 
plastics or rubber: other: with fourchettes: containing 50 percent or more by weight of cot- 
ton, man-made fibers or any combination thereof, subject to man-made fiber restraints. 
The duty rate will be 13.6 percent ad valorem. 

The applicable subheading style 96-204 W956 will be 6216.00.2120, HTS, which provided 
for Gloves, mittens and mitts: impregnated, coated or covered with plastics or rubber: oth- 
er: without fourchettes: cut and sewn from pre-existing machine-woven fabric that is im- 
pregnated, coated or covered with plastics or rubber: other: other * * * subject to 
man-made fiber restraints. The duty rate will be 21.3 cents per kilogram plus 10.6 percent 
ad valorem. 

Styles 97-208W56, 97-403W56 and 96-204W56 fall within textile category designation 
631. Based upon international textile trade agreements products of China within textile 
category designation 631 are subject to quota and the requirement of a visa. 
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lu 


1ated textile and apparel categories may be subdivided into parts. Ifso, visaand 
applicable to the subject merchandise may be affected. Part categories 
international bilateral agreements which are subject to frequent renegoti 

l'o obtain the most current information available, we suggest that you 

me of shipment, the Status Report on Current Import Quotas (Re 

ernal issuance of the U.S. Customs Service, which is available for in 


Customs office. 


»d under the provisions of Part 177 of the Customs Regulations 


is 


he ruling or the control number indicated above should be provided with the 
ents filed at the time this merchandise is imported. If you have any questions 
ling, contact National Import Specialist Brian Burtnik at 212-637-7083 
ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division 


[ ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC 
CLA-2 RR:CR:TE 962999 RH 
Category: Classification 
Tariff No. 6216.00.0800 and 6216.00.3500 


UE TOWER 
5 ath Street 
NY 10022-3219 
lodification of NY D88488, dated April 2, 1999; ski gloves; subheading 6216.00.0800; 
ubheading 6216.00.3500; Stonewall Trading v. United States, 64 Cust. Ct. 482, C.D 


023 (1970); faux fur cuffs 


V 


MR. PELLEGRINI 
; is in reply to your letter of May 10, 1999, on behalf of Paris Asia, Ltd., requesting 
of New York Ruling Letter (NY) D88488, dated April 2, 1999, concerning the classi- 
yn of gloves and mittens with faux fur cuffs. 
your letter you seek expedited treatment on your request stating that the shipment of 
t’s merchandise cannot occur until a determination is made as to whether or not 
he gloves and mittens are subject to quota restraints. 
Requests for immediate consideration of a ruling letter are governed by section 177.2(d) 
the Customs Regulations (19 CFR §1772(d)). The Customs Service will normally process 
equests for rulings in the order they are received and as expeditiously as possible. Howev- 
r, a request that a particular matter be given consideration ahead of its regular order is 
warranted only when a clear need for such treatment has been shown. In your case, al- 


though we understand that Customs determination may impact your client’s business de- 


cision to import the gloves and mittens, it would be unfair to place your request ahead of 
other importers who face similar dilemmas. Accordingly, the request for expedited treat- 


ment is denied. 


Facts: 
lhe merchandise at issue consists of three styles of girls’ gloves and mittens. A descrip- 
tion of the merchandise in NY D88488 reads as follows: 
[Style 97-203W56 (in NY D88488 this style was incorrectly identified as 97-208W56)], 
is a lined and insulated girls’ (sizes 4 to 6X) glove with an outershell constructed of a 
woven nylon fabric with an inner foam coating. The woven fabric exceeds 50% of the 
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weight of the coated fabric. The glove features a vinyl coated fabric palm pa 
extends across the thumb, heavy i inner foam padding, an elasticize . wrist 
clasp, internal knuckle reinforcement, fourchettes and a fake fur cuff 
approximately 2 inches in width. The presence of fake fur ct iffs whch wi 
moisture, make the gloves undesirable and impractical as ski glo ‘he g 
also be available as style 97-403W56 in sizes 7 to 14 The essential charact 


glove is imparted by the woven man-made coated outershell material 
Style 96-204W56, is a lined and heavily foam padded girls’ (sizes 4 to 6X) mitten with 
an outershell constructed of woven nylon fabric with an inner foam coating. Th 
ven fabric exceeds 50% by weight of the coated fabric. The glove features a vinyl coated 
fabric palm patch which extends across the thumb, an elasticized wrist, a hook and 
clasp, internal knuckle reinforcement and a fake fur cuff measuring approximately 2 
inches in width. The presence of fake fur cuffs, which will absorb moisture, make t} 
gloves undesirable and impractical as ski gloves. The essential character of t 
imparted by the woven man-made coated outershell material 
Customs clz wo d the gloves (styles 97-203W56 and 97-403W56) under : 
16.00.2925 of the Har monized Tariff Schedule of the United States Annoté 
SA), which ancien in part, for other, gloves coated with plastics o1 veg: witk 
chettes. The mittens (style 96-204W56) were classified under subheading 6216.01 
TSUSA, which provides, in part, for other mittens coated with plastics or rubber, witho 
fourchettes. 
We note that you do not contest the classification in NY D88488 of styles 97-207W56 and 
97-412W56 under subheading 6216.00.4600, HTSUSA, as ski gloves. That portion of the 
ruling is, therefore, affirmed. 


Are the gloves and mittens at issue designed for use in the sport of skiing? 


Law and Analysis: 


Classific: _— of goods under the HTSUSA is governed by the General Rules of Inter 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Where goods cannot be 


classified solely on the basis of GRI 1, the reintining 8 will be applied, in order of thei: 
appearance. 

You argue that the gloves and mittens in question are classifiable under the tariff provi- 
sion for ski gloves of ski mittens. In the case of Stonewall Trading v. United States, 64 Cust 
Ct. 482, CD 4023 (1970), decided under the Tariff Schedules of the United States, the pre 
decessor to the Harmonized Tariff Schedule of the United States (HTSUS ), the court 
found that the following features, which are not present in ordinary gloves, made the gloves 
in that case particularly suitable for use in the sport of skiing as an aid and protection for 
the skier 

a) a hook and clasp that hold the gloves together, which are needed 
the skier’s parker when the gloves are removed; 

b) an extra piece of viny] stitched a long the thumb portion to meet the stress c 
by the flexing of the knuckles when the skier grips the ski pole; 

c) an extra piece of red colored vinyl with padding reinforcement and inside st 
iene which is securely stitched across the middle of the glove where the knuck 
and cause stress; and 

d) cuffs vie an elastic gauntlet to hold the glove firm around the wrist, s 
waterproof, and to keep it securely on the hand. 

Under the TSUS, ski gloves were provided for under item 734.97, as ski equipment. U 
der the HTSUSA, there is an eo nomine provision for ski gloves and such artic les are no 
longer classified as ski equipment. However, the criterion set out in Stonewall is still apy 
cable for purposes of identifying features which are characteristic of ski g ai 1s. See, I 
quarters Ruling Letter (HQ) 083562, dated March 21, 1990, and HQ 088989, date dJuly 24 
1991. 

In HQ 088374, dated June 24, 1991, Customs stated that the “the failure of a 
meet all of the Stonewall criteria will not prevent its classification as a ski glove 
satisfaction of the criteria automatically dictate classification as a ski glove 
stated: 

Instead, the language of Stonewall must be interpreted in conjunction with the des 
for use of the manufactured articles, an analysis consistent with precedent and mi 
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ful of advances in the ski glove industry (HQ 082336, issued November 21, 1988)(cit- 
ing Sport Industries, Inc. v. United States (1970), where the court, in interpreting the 
term “designed for use,” examined not only the features of the articles but also the 
materials selected and the marketing. advertising. and sale of the article) 


In HQ 088374, Customs determined that the gloves in that case were not ski gloves be- 
cause the pa provided no evidence that they were principally used in or designed for 
the sport of skiing Despite the fact that the gloves met all of the Stonewall criteria, several 
negative factors detracted from their classification as ski gloves. The gloves were largely 
covered in suede leather which would absorb and retain moisture, stretch out of shape and 
or expand, and dry slowly which made them unsuitable for skiing. Secondly, the gloves had 
the overall appearance of dress gloves found in most department stores, and finally, there 
was no evidence of marketing or sale of the gloves as ski gloves. See also, Legal Determina- 
tion (LDD) 070888, dated April 8, 1983 (An acrylic boa cuff gathers and | 1olds snow mi aking 

the gloves at issue less than water prool and thus undesirable for use as ski equipment) ),and 
CIE 061028, dated December 13, 1979 (Gloves with acrylic boa cuffs were precluded from 
classification as ski gloves even though they possessed a ll of the Stonewall characteristics) 
We note that both of those decisions were decided under the TSUS 

In the instant case, the sample glove you submitted and the written de scr ‘iption of the 

gloves and mittens confirm that they undoubte dly possess all of the Stonewali characteris 
tics. The only question is whether the faux fur tr im on the cuffs render s the gloves ronnie 
unsuitable as ski gloves or ski mittens, as held in NY D88488, LDD 07088 and CIE 061( 
You argue that the fur is merely a trim and does not detract from the essential character of 
the gloves as ski gloves. Furthermore, you state that the fur trim will not absorb so much 
moisture that the gloves, which are otherwise water resistant, will become impractical for 
use as ski gloves Additionally, you contend that the fur cuffs will cover the wearer’s ski 
parka and that it isunlike ly that any moisture that the cuffs might absorb will detract from 
the gloves practical use as ski wear. 

After examining the sample g glove you submitted and the criteria in Stonewall, we find 
that the gloves and mittens in question are specifically designed for use in the sport of ski- 
ing. The elastic around the cuff holds the gloves firmly around the wrist and, although the 


fur may absorb some moisture, we do not believe the fur trim will interfere with the water- 


proof qualities of the gloves or mittens to the extent that it would render them unsuitable 


for use while skiing. Moreover, we note that, although no evidence has been submitted that 
the gloves are specific ally advertised or marketed as ski gloves, they possess all of the char- 
acteristics outlined in Stonewall 


Holding: 

NY D88488 is hereby modified. 

Styles 97-203W56 and 97-403W56 are classifiable under subheading 6216.00.0800. 
HTSUSA, which provides for “Gloves, mittens and mitts: Impregnated, coated or covered 
wi with plastics or rubber: Other gloves, mittens and mitts, all the foregoing specially de- 

gned for use in sports, including skiand snowmobile gloves, mittens and mitts.” They are 
dutiable at the general column one rate at 3.2 percent ad valorem. 

Style 96-204W56 is classifiable under subheading 6216.00.3500, HTSUSA, which pro- 
vides for “Gloves, mittens and mitts: Impregnated, coated or covered with plastics or rub- 
ber: Other: Of Cotton: Other gloves, mittens and mitts, all the foregoing specially designed 
for use in sports, including ski and snowmobile gloves, mittens and mitts.” 
able at the general column one rate at 42 percent ad valorem.. 

Styles 97-207W and 97-412W56 remain classified under subheading 6216.00.4600, 


HTSUSA, as ski gloves, as stated in NY D88488. They are dutiable at the general column 
one rate at 4.2 percent ad valorem. 


They are duti- 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO CLASSIFICATION OF CERTAIN 
SELF-ERECTING POP-UP TENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter and treatment relating to classification of certain self-erecting 
pop-up tents. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to revoke a ruling pertaining to the classification of certain self- 
erecting pop-up tents and any treatment previously accorded by Cus- 
toms to substantially identical transactions. Comments are invited on 
the correctness of the proposed ruling. 


DATE: Comments must be received on or before October 8, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textile 
Branch, (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the classification of cer- 
tain self-erecting pop-up tents. Although in this notice Customs is spe 
cifically referring to one ruling, New York Ruling Letter (NY) C88764, 
this notice covers any rulings relating to the specific issue of classifica- 
tion set forth in NY C88764, which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one identified. No fur- 
ther rulings have been found. This notice will cover any rulings on this 
issue which may exist but have not been specifically identified. Any 
party who has received an interpretive ruling or decision (i.e., ruling 
letter, internal advice memorandum or decision or protest review deci- 
sion) on the issue subject to this notice, should advise Customs during 
this notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930, as amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any 
treatment previously accorded by the Customs Service to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations 
involving the same or similar issue, or the importer’s or Customs pre- 
vious interpretation of the Harmonized Tariff Schedule. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice may raise the rebuttable presumption of lack of reason- 
able care on the part of the importer or its agents for importations sub- 
sequent to the effective date of the final decision on this notice. 

In New York Ruling Letter (NY) C88764, dated June 17, 1998, Cus- 
toms ruled that certain self-erecting pop-up tents were classified under 
subheading 6306.22.9030, HTSUSA, the provision for other tents. This 
ruling is set forth as “Attachment A” to this document. 

Upon review of this ruling, Customs has discovered an error in the 
classification of the subject self-erecting pop-up tents. These products 
should have been classified in subheading 6306.22.1000, HTSUSA, the 
provision for backpacking tents. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
C88764, and any other ruling not specifically identified on identical or 
substantially similar transactions, to reflect the proper classification of 
certain self-erecting pop-up tents pursuant to the analysis set forth in 
Proposed Headquarters Ruling Letter (HQ) 961995 (see “Attachment 
B” to this document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs intends to revoke any treatment previously accorded by Cus- 
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toms to substantially identical transactions. Before taking this action, 
consideration will be given to any written comments timely received. 


Dated: August 24, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, June 17, 1998. 
CLA-2-63:RR:NC:TA:352 C88764 

Category: Classification 

Tariff No. 6306.22.9030 
Mr. WALTER PRICE 
OuTDOOR INNOVATIONS, LTD 
150 North Sunway Drive 
Gilbert, AZ 85233 


Re: The tariff classification of pop-up tents from China. 


DEAR MR. PRICE 

In your letter dated June 4, 1998, you requested a classification ruling. The samples will 
be returned as requested. 

The samples submitted are tents, identified as “Glacier IT” and “All American.” Also sub- 
mitted are descriptive literature depicting tents identified as “Appalachian,” “Vagabond 
II,” and the “Glacier.” They are all pop-up tents constructed of nylon woven fabric. The 
tents consist of a spring metal frame within the fabric that can be coiled into a flat disc 
shape. The folded tents are held in place by an elasticized strap. The folded tents are con- 
tained and transported in a zippered disc shape carrying case made of the same material. 
The case has two textile web handles and a detachable web fabric shoulder strap. The discs 
are approximately 3 inches in height. 

The “Glacier II” when erected is designed for three persons. It has a floor size measuring 
49 square feet and 52 inches in height. It weighs 7 pounds and the disc measures 32 inches 
in diameter. 

The “All American” when erected is designed for one to two persons. It has a floor size of 
26 square feet and 39 inches in height. It weighs 5 pounds and the disc measures 27 inches 
in diameter. 

The “Appalachian” when erected is designed for three to four persons. It has a floor size 
of 64 square feet and 60 inches in height. It weighs 9 pounds and the disc measures 38 inch- 
es in diameter. 

The “Vagabond II” is designed for three to four persons. It has a floor size of 54 square 
feet and 52 inches in height. It weighs 9 pounds and the disc measures 36 inches in diame- 
ter. 

The “Glacier” is designed for two persons. It has a floor size of 40 square feet and 45 inch- 
es in height. It weighs 7 pounds and the disc measures 30 inches in diameter. 

You believe that the tents are classifiable under subheading 6306.22.1000, Harmonized 
Tariff Schedule of the United States (HTS) which provides for backpacking tents of syn- 
thetic fibers. You indicated that these are backpacking tents based on the physical charac- 
teristics of the tents, the manner in which they are designed and how they will be marketed 
and sold in the United States. The literature you submitted does not indicate that the tents 
are marketed for backpacking, they only state the tents are “designed for backpacking.” 
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The cases are fitted with web straps that appear to be aconvenient way tocarry the discs in 
their carrying cases. The discs’ diameters far exceed the required carry size diameter 
stated in the backpacking tent guideline T.D. 86-163. Such large disc shaped tents cannot 
be carried conveniently on the backs of most persons without interfering with the sport of 
backpacking. These tents would extend outside the frame of the body and would be continu- 
ally bumping against various obstructions as a backpacker navigates through thick under- 
brush and difficult terrain. Even though the floor areas and weights conform with the 
guideline requirements for backpacking tents shown in T.D. 86-163, these tents appear not 
to be specially designed for the sport of backpacking, because their unusually large circum- 
ferences would interfere with the movement of a backpacker over rough terrain 

he applicable subheading for the pop-up tents will be 6306.22.9030, HTS, which pro 
s for tents: Of synthetic fibers: Other, other. The duty rate will be 9.5 percent ad valo- 


lhe pop-up tents fall within textile category designation 669. Based upon international 
textile trade agreements products of China are subject to a quota and the requirement ofa 
visa 

lhe designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result ofinternational bilateral agreements which are subject to frequent renegoti 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 

19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alan Tytelman at 212-466-5896. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


{ATTACHMENT B| 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 961995 SS 
Category: Classification 
Tariff No. 6306.22.1000 
WALTER PRICE, CHIEF EXECUTIVE OFFICER 
OUTDOOR INNOVATIONS, LTD 
150 North Sunway Drive 
Gilbert, AZ 85233 


Re: Request for Reconsideration of New York Ruling NY C88764; Self-Erecting Pop-Up 
Tents; Backpacking Tents; 6306.22.1000, HTSUSA; Other Tents; 6306.22.9030, 
HTSUSA. 

DEAR MR. PRICE 

This is in response to your letter dated June 26, 1998, requesting reconsideration of New 

York Ruling Letter (NY) C88764, dated June 17, 1998, regarding classification under the 

Harmonized Tariff Schedule of the United States Annotated (HTSUSA) of Quickdraw ™ 

self-erecting pop-up tents styles identified as “Appalachian”, “Vagabond II”, “Glacier IT”, 

“Glacier” and “All American”. The tents are imported from China. Physical samples of 

styles identified as “All American” and “Glacier II” were provided with the request for re- 

consideration. A Quickdraw™ catalog, detailed product literature (including specifica- 
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tions, setup and dismantling) on each of the identified styles, and an Instruction Manual 
(including procedures for attachment to the backpack) were also provided with the request 
for reconsideration. A supplemental submission was made on August 3, 1998, and included 
a videotape labeled “Hike at the Mongollon Rim-Horton Trail Backpacking Trip” and a 
Highline Trails Guide for the Toronto National Forest. In order to classify the tents, it was 
necessary to send the tents to the Office of Laboratory and Scientific Services (hereinafter 
referred to as “Customs laboratory”) for measurement. The importer submitted four sam- 
ples to the laboratory: “Explorer (formerly identified as “All American”)”, “Glacier”, “Gla- 
cier II” and “Safari (formerly identified as “Vagabond IT”)”. It is our understanding that 
the “Appalachian” has been discontinued and will not be imported. Accordingly, this ruling 
only addresses the four (4) tents examined by the Customs laboratory. 

This letter is to inform you that after review of NY C88764, it has been determined that 
the classification of the tents in subheading 6306.22.9030, HTSUSA, is incorrect. As such, 
NY C88764 is revoked pursuant to the analysis which follows below. 


Facts: 


The four (4) subject tents are pop-up tents constructed of nylon woven fabric. The tents 
consist of a spring metal frame within the fabric that can be coiled into a flat disc shape. The 
folded tents are held in place by an elasticized strap. The folded tents are contained and 
transported in a zippered disc-shaped carrying case made of the same material. The case 
has two textile web handles and a detachable web fabric strap that can be used either as a 
shoulder strap or to attach the tent toa backpack. The case also has four (4) plastic triangle 
clips for attaching the strap or attaching the tent to a backpack. The carry packages of the 
four (4) tents vary in diameter and in thickness.! 

The physical characteristics and construction of the four styles of tents were repre- 
sented by Outdoor Innovations, Ltd. (“Importer”) as follows: 

1. Vagabond II 
sleeps: 3-4 persons 
height: 52 inches 
floor area: 54 square feet 
weight: 9 pounds (under 12 pounds fully packed) 
carry package volume: 1,018 cubic inches 
carry package diameter: 36 inches 
2. Glacier II 
sleeps: 3 persons 
height: 52 inches 
floor area: 49 square feet 
weight: 7 pounds (under 12 pounds fully packed) 
carry package volume: 804 cubic inches 
carry package diameter: 32 inches 
3. Glacier 
sleeps: 2 persons 
height: 45 inches 
floor area: 40 square feet 
weight: 7 pounds (under 8.5 pounds fully packed) 
carry package volume: 707 cubic inches 
carry package diameter: 30 inches 
4. All American 
sleeps: 1-2 persons 
height: 39 inches 
floor area: 26 square feet 
weight: 5 pounds (under 8.5 pounds fully packed) 
carry package volume: 573 cubic inches 
carry package diameter: 27 inches 
The Importer also submitted that when folded, the tents formed a disk not exceeding 2 
inches in depth. However, it was obvious that the Importer used 1 inch as the depth in cal- 
culating the cubic inches measurement. Furthermore, upon examination of the “Glacier 
II” carry package, the disc shape appeared to be of uneven thickness and the thickness even 


IThe term “carry package” refers to the package carried by the backpacker, i.e., the carrying case packed with the 
tent and all accessories needed to pitch the tent 
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exceeded 2 inches in certain areas. Since the cubic inches measurement would be affected 
by the thickness and the cubic inches measurement plays a major role in the classification 
of backpacking tents with carry packages that are not cylindrical in shape, the tents were 
forwarded to the Customs laboratory for measurement. 

The Customs laboratory measurements indicated that the tents had the following mea- 


surements 


“Safari (formerly identified as Vagabond II)” 
carry package thickness: 1.5 inches 
carry package diameter: 37 inches 
carry package volume: 1,613 cubic inches 
y package thickness: 2.5 inches 
ry package diameter: 34 inche 
carry package volume: 2,270 cubic inche 
Glacier” 
carry package thickness: 1.5 inches 
carry package dis amete! 31 inches 
carry package volume: 1,132 cubic inches 


‘Explorer (formerly identified as All American)” 


carry package thickness: 1.5 inches 
carry package diameter: 26 inches 
carry package volume: 796 cubic inches 


r 
issue 


Whether the subject tents are properly classifiable under 6306.22.1000, HTSUSA, which 
provides for backpacking tents, or under 6306.22.9030, HTSUSA, which provides for other 
tents? 


r 
Law and Analys 


Classif fication 1 iis sr the Harmonized Tariff Schedule of the United States Annotated 
“HTSUSA’) is made in accordance with the General Rules of Interpretation (“GRI”). GRI 
1 satiate se it the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRI may then be applied. GRI 6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, and any related subheading notes and mutatis man- 
dis, to the GRIs. This matter is governed primarily by GRI 6, in that the choice in 
classification is bet wee ipl emae sam Subhe ding 6306. 22.1 0, HTSUSA, bets cag 
f tents. Ac- 
cordingly, iasttuabion in a case es yends on w tier < or not the : tents are mana 
backpacking tents 
Backpacking tents have not been defined at the international level. The distinction be- 
tween backpacking tents and other tents is an issue only at the United States eight digit 
subheading level. Customs has repeatedly stated that determinations under the Tariff 
Schedule of the United States (TSUS), while not binding, are persuasive in this matter. See 
Headquarters Ruling Letter (HRL) 086091, dated January 11, 1990; HRL 086076, dated 
February 15, 1990; HRL 951263, dated June 15, 1992; HRL 954667, November 15, 1993; 
HRL 955215, dated February 7, 1994. In The Newman Importing Co., Inc. v. United States, 
76 Cust. Ct. 143, C.D. 4648 (1976), a case decided under the TSUS, the Court held that 
backpacking was a sport and that backpacking tents would be classified under the provi- 
sion for sporting equipment which carried a lower duty rate. Thus, it became necessary to 
distinguish between tents used for backpacking and tents used for other purposes. Al- 
though tents are excluded from the chapter covering sports equipment under the HTSU- 
SA, the distinction between backpacking tents and other tents was carried over at the 
subheading level of heading 6306, HTSUSA. The Court in Newman Importing merely cited 
the following factors in determining whether a tent is suitable for use as a backpacking 
tent: design, lightness, compactness and ease of assembly. Accordingly, Customs issued 
guidelines for distinguishing backpacking tents from other tents. 
The first guidelines which established parameters concerning the material, capacity, di- 
mensions and weight of backpacking tents were contained in C.S.D. 79-108, dated August 
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t 


21, 1978. It was specifically decided not to exclude dome tents or pop-up tents from being 
backpacking tents. C.S.D. 79-108 at 1150. Later, due to technological advances involving 
tent material and construction methods that permitted tent manufacturers to produce 
lightweight camping tents for general recreational use, the guidelines became obsolete. Ac- 
cordingly, Customs revised the previously issued guidelines by T.D. 86-163, dated August 
5, 1986. Customs noted that the only sensible method of determining a tent’s eligibility for 
classification as a backpacking tent was by quantifying its size and weight. T.D. 86-163 at 


79) 


172. Asaresult, to qualify as a backpacking tent, the tent must meet the following criteria 
1) It must be specially designed for the sport of backpacking. 
2) It must be composed of nylon, polyester, or any other fabric of man-made fibers 
(3) If designed for 1 or 2 persons, the tent must meet the following criteria 
(a) Have a floor area of 45 square feet or less, and 
b) Weigh 8 pounds or less, including tent bag and all accessories necessary to 
pitch the tent, and 
c) Have a carry size of 30 inches or less in length and 9 inches or less in diame- 
ter. If other than cylindrical in shape, the tent package must not exceed 1,900 cu- 
bic inches 
4) If designed for 3 or 4 persons, the tent must meet the following criteria 
(a) Have a floor area of 65 square feet or less; and 
(b) Weigh 12 pounds or less, including tent bag and all accessories necessary to 
pitch the tent; and 
(c) Have acarry size of 30 inches or less in length and 10 inches or less in diame- 
ter. If other than cylindrical in shape, the tent package must not exceed 2,350 cu- 
bic inches 
Any tent with a floor of more than 65 square feet anda standing height of more than 60 
inches is a tent designed for general recreational use. 


These guidelines have been applied in several Headquarters Ruling Letters. See HRL 
086091, dated January 11, 1990; HRL 086076, dated February 15, 1990; HRL 951263, 
dated June 15, 1992; HRL 954667, November 15, 1993; HRL 955215, dated February 7, 
1994. 

In applying the guidelines to the subject tents, Customs initially classified the tents un- 


1998. The decision was based on the conclusion that the tents were not specially designed 
for the sport of backpacking. Although Customs noted that the cases were fitted with 
straps that appeared to be a convenient way to carry the tent, the main focus was on the 
diameters of the carry packages. Customs stated that the diameters far exceeded the re- 
quirements for carry size diameter. Although we find this application of the guidelines re- 
lating to carry size to be incorrect, we note that it did follow two previous Headquarters 
Ruling Letters. 

Headquarters Ruling Letter (HRL) 954667 (cited above), involved a similar disc-shaped 
tent for two persons. The disc measured 32 inches in diameter and 2 inches in thickness. 
Customs stated that its size did not indicate its purpose was for backpacking and that a 32 
inch dise could not be carried conveniently on the backs of most persons. In finding that the 
size of the carry package far exceeded the 9 inch diameter requirement, it is obvious that 
the requirements for traditional cylindrical-shaped carry packages were applied. This was 
in error. Additionally, in HRL 955215, Customs dealt with a similar two man disc-shaped 
tent that was 33 inches in diameter. Citing the previous case, Customs stated that the di- 
mensions called into question the intended purpose. Customs found that the tent did not 
meet the carry size guideline requirements. Again, the application of the guideline diame- 
ter requirements for traditional cylindrical-shaped carry packages was in error. The tents 
did not have carry packages that were the traditional cylindrical shape and, thus, the guide- 
line requiring a diameter of less than 9 or 10 inches was inapplicable.” 

The revised guidelines explicitly recognized that not all tents are carried in a cylindrical 
shape. TD 86-163 at 472. In revising the guidelines to allow for carry size to be measured in 


2It should be noted that the two previous cases can be distinguished in that there was no evidence that the tents were 
ly desi 1 for backpacking while the evide submitted for the subject tents clearly establish that the tents 

ar igned, marketed and sold as backpacking tents. Furthermore, we note that the two previous tents were larger in 
diameter and thickness than the two subject tents that are designed for 1 or two persons. Accordingly, although the 
application of the guidelines relating to carry size was incorrect in the previous cases, the ultimate holdings appear to 
be proper. Thus, modification and/or revocation proceedings with respect to these two rulings pursuant to 19 U.S.C 


$1625 are unnecessary 
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cubic inches, Customs specifically acknowledged that nontraditional tent packaging were 
being marketed. We find that applying the guidelines for traditional carry size to disc- 
shaped pop-up tents is improper. Accordingly, the cubic inches of a disc-shaped carry pack- 
age must be measured in order to apply the guidelines. As stated above, it was determined 
by the Customs laboratory that the tents met the guidelines for cubic inches measurement. 

Finding that the cubic inches measurements of the subject tents meet the guidelines, 
however, does not end our inquiry. The tents must meet the litany of other requirements. 
According to the Importer and Customs laboratory, the tents also meet the weight and floor 
area requirements. Additionally, the nylon taffeta meets the man-made material require- 
ment. The remaining question is whether or not the tents were specially designed for the 
sport of backpacking. The Importer contends that the tents are specifically designed for the 
sport of backpacking based on the physical characteristics of the tents, the manner in 
which the tents are designed and how the tents will be marketed and sold in the United 
States. 

The tents are lightweight, weather resistant, stable, durable, easy to assemble and high- 
ly portable. The tents’ outer surface is made of waterproof, lightweight, durable, fire resist- 
ant nylon taffeta that has been treated for sun protection and netting specially designed for 
insect repulsion and ventilation. The tensile steel frame and shock rods are patented inven- 
tions which allow for the use of lighter materials in the tent construction while providing a 
high degree of stability and durability. The tents are self-erecting and expand to full posi- 
tion in three seconds. The unique rapid set-up design allows the tent to be opened by simply 
tossing it into the air. The tents are advertised as “the answer to all of your camping-shelter 
needs” and as making “setting up your tent your most effortless camping task.” When a 
tent is fully packed, the disk-shaped carry package is somewhat flexible. In fact, the video 
tape submitted by the Importer shows the disk-shaped package almost molding around a 
large backpack when bungee cords are attached. Even without the bungee cords, each car- 
rying case is specially fitted with triangle brackets anda strap by which to attach the tent to 
the backpack. Furthermore, we observed in the video tape that the carry package did not 
extend outside the frame of the body nor bump against various obstructions as a backpack- 
er navigated over rough terrain. 

The Importer designs, manufacturers, imports and sells outdoor sporting goods, includ- 
ing tents, both for backpacking and general purpose use. The Importer asserts that its de- 
sign teams are experts in backpacking related goods and that extensive research and 
development is undertaken to design its tents specifically for backpacking. The Importer 
alleges that this design is superior to traditional backpacking tents which hang from the 
bottom of the backpack causing uneven weight distribution and constant banging on the 
wearer’s back. Additionally, sleeves within the carrying case for shock rods and stakes were 
specially designed to further aid in weight distribution. This unique carrying method al- 
lows for more even weight distribution over the backpack while allowing additional carry- 
ing space on the bottom of the pack for a sleeping bag. 

The tents are marketed and sold to buyers involved in the outdoor sporting goods indus- 
try. They are sold in stores which specialize in selling outdoor gear, including hiking and 
backpacking products. Additionally the tents are sold in outdoor departments of larger re- 
tailers. The Importer states that each of these retailers purchases the tents as backpacking 
tents and displays and sells them asthe same. The Importer has also submitted nine Affida- 
vits from retailers stating that the tents are known to be used for backpacking. All the prod- 
uct literature prominently indicates that the tents are specifically designed for 
backpacking. They state “self-erects in just 3 seconds”, “designed for backpacking”, “at- 
taches quickly to pack” and “distributes weight evenly on pack”. The “Back-pack Instruc- 
tions” portion of the Instruction Manual includes drawings on how to secure the tent toa 
backpack. Lastly, the submitted video tape shows several people with the various tents at- 
tached to backpacks hiking through rigorous mountain terrain and a trail ranked “Most 
Difficult” in the Highline Trails Guide. 

In examining the physical characteristics, design and marketing, we find that the tents 
are specifically designed for the sport of backpacking. Some concern has been raised re- 
garding the large diameter of the disk-shaped carry package. Although the carry size of a 
backpacking tent must not be so large as to interfere with the rigors of the sport of back- 
packing, we emphasize that the carry sizes meet the guideline requirements. Accordingly, 
we find that the size and shape of the carry packages of the instant tents do not preclude 
them from being considered specifically designed for the sport of backpacking. 
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Applying the guidelines to the tents at issue, we find that the tents meet all the require- 
ments for classification as backpacking tents. Accordingly, the tents may be classified as 
backpacking tents under 6306.22.1000, HTSUSA 
Holding: 

NY C88764 is revoked 

The tents are properly classifiable in subheading 6306.22.1000, HTSUSA, which pro- 
vides for tarpaulins, awnings and sunblinds; tents; sails for boats, sailboards or landcraft; 
camping goods: tents: of synthetic fibers: backpacking tents. The applicable rate of duty is 
2.3 percent 

JOHN DURANT 
Direc tor. 
Commercial Rulings Divis 


PROPOSED REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO THE CHEMICAL COMPOUND 
THYMIDINE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters and treatment relating to the classification of the chemical com- 
pound thymidine 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings, and any treatment pre- 
viously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of the chemical compound thymi- 
dine, under the Harmonized Tariff Schedule of the United States 
(HTSUS). Comments are invited on the correctness of the intended ac- 
tion. 


DATE: Comments must be received on or before October 8, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke rulings pertaining to 
the tariff classification of the chemical compound thymidine. Although 
in this notice Customs is specifically referring to two rulings, Head- 
quarters Ruling Letter (HQ) 955127, and HQ 955128, both dated De- 
cember 16, 1994, this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. Customs has 
undertaken reasonable efforts to search existing data bases for rulings 
in addition to those identified. No further rulings have been found. Any 
party who has received an interpretive ruling or decision (i.e., ruling 
letter, internal advice memorandum or decision or protest review deci- 
sion) on the merchandise subject to this notice, should advise Customs 
during this notice period. Similarly, pursuant to section 625(c)(2), Tar- 
iff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of Title 
VI, Customs intends to revoke any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, be the result of the importer’s reliance on aruling 
issued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the Harmonized Tariff 
Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should advise Customs during this no- 
tice period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or his 
agents for importations of merchandise subsequent to this notice. 

In HQ 955127 and HQ 955128 Customs ruled that the chemical com- 
pound thymidine was classified in subheading 2938.90.00, HTSUS, the 
residual provision for glycosides. The chemical compound thymidine 
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(C19H14N905; CAS No. 50-89-5) consists of thymine (a pyrimidine de- 


rivative) linked to D-deoxyribose. It is a constituent of deoxyribonucleic 
acid (DNA). HQ 955127 and HQ 955128 are set forth as Attachment A 
and B, respectively, to this notice. 

After review and consideration of heading 2938, HTSUS, we are of 
the opinion that the chemical compound thymidine is excluded from 
this he sain as it is a nucleoside of heading 2934, HTSUS 

( Sess. pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQ 
955127 and HQ 955128, and any other ruling not specifically identified, 
to reflect t the proper classification of the merchandise pursuant to the 
analysis set forth in Proposed Headquarters Ruling Letters (HRL) 
963039 and 963040 (see Attachments C and D to this document) . Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. Before taking this action, consideration will be given 
to any written comments timely received. 

Dated: August 23, 1999. 

MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division. 


Attachments] 


{ATTACHMENT A} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, December 16, 1994 
CLA-2 CO:R:C:F 955127 ASM 


Category: Classification 


Tariff No. 2938.90.0000 
Ms. ALICE M. WHITE 


S.S.T. CORPORATION 
PO. Box 1649 
Clifton, NJ 07015-1649 


Re: Reconsideration and modification of New York Ruling Letter 850510 con 
tariff classification of Thymidine (CAS 50-89-5) from Kor 
sR Ms. WHITE 

T his letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 

850510, dated March 30, 1990, regarding the classification of Thymidine from Korea, Ja- 

pan, or Italy. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by 

section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree 


ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter sec- 
tion 625 


, notice of the proposed modification of NYRL 850510 was published October 5 
1994, in the CusTOMS BULLETIN, Volume 28, Number 39/40 


cerning the 
ea, Japan, or Italy. 


Vacte 
acts: 


In NYRL 850510, issued March 30, 1990, by the Area Director, New York Seaport, a prod- 


uct, Thymidine (CAS 50-89-5), was classified in subhe oading 2934.90.5000, Harmonized 
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hedule of the United States Annotated (HTSUSA), which provides for Heterocycl- 
ic ¢ ompounds, with a rate of duty of 7 co nt ad valorem. We have reviewed that ruling 


and have found it to be in error, only with respect to the classification of Thymidine. The 
correct classification follows 
On August 3, 1993, Customs issued Headquarters Ruling Letter (HRL) 950133, which 
assified Thymidine as a derivative of a glycoside in subheading 2938.90.0000, HTSUSA 
Subheading 2938.90.0000, HTSUSA, is dutiable at 3.7 percent ad valorem at the column 


idine (CAS 50-89-5), is classifiable in heading 2934, HTS 
compound or heading 2938, HTSUSA, as a glycoside 


tion under the HTSUSA is made in accordance with the General Rules of Inter- 
tion (GRI’s). The systematic detail of the harmonized system is such that virtually all 
are classified by application of GRI 1, that is, according to the terms of the headings of 
ff schedule and any relative section or chapter notes. In the event that the goods 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI’s may then be applied. The Explanatory Notes tothe 
Harmonized Commodity Description and Coding System (EN’s), which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI’s 
In HRL 950133, it was determined that to be classified as a derivative of a glycoside in 
heading 2938, HTSUSA, the Thymidine must be either naturally occurring or synthesized 
in amanner so that its chemical structure is identical to the structure of a naturally occur- 
ring glycoside. In addition, it was noted that regarding the structure of Thymidine, the 
original base and sugar are not joined by a glycosidic linkage through an oxygen atom asare 
all glycosides. However, it is further stated in HRL 950133, that Thymidine is considered a 
nucleoside, or more specifically, an “n-glycoside” or a glycoside having a nitrogen atom gly- 
cosidial bond. Since EN (9) to heading 2938 lists “sinigrin,” an “s-glycoside” having a sul- 
fur atom glycosidial bond, as a glycoside classifiable in heading 2938, it is concluded that 
the intent of the heading is to include an “n-glycoside” like Thymidine 
Based on the foregoing, it is the opinion of Customs Headquarters that NYRL 850510 


erroneously classified the product in subheading 2934.90.5000, HTSUSA, believingit to be 
ea r t t 
1 heterocyclic compound 


He di ng 


The product, Thymidine, is classifiable in subheading 2938.90.0000, HTSUSA, as “Gly 
cosides, natural or reproduced by synthesis, and their salts, ethers, esters arid other deriv- 
atives: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

NYRL8505 10, dated March 30, 1990, is hereby modified. In accordance with section 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLE TIN. 
Publication of rulings or decisions pursuant to section 625 does not constitute a change of 
pre actice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)) 

JOHN DURANT, 
Director, 
Commercial Rulings Division 
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assification 
38 990.0000 
Mr. BENNIE HOLZAPFEI 
GEORGE UHE Co. IN 
12 Rte 17,N 
Paramus, NJ 07653 


te: Reconsideration and modification 


tariff classification of Thymidine (CAS 50 

DEAR Mr. HOLZAPFEI 

his letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 
832919, dated November 10, 1988, regardin g the classification of Thymidine from Japan 
Pursuant to section 625, Tariff Act of 1930 (19 US.C. §16 as uated by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no 
tice of the “ia gus -d modification of NYRL 832919 was published October 5, 1994, in the 
CUSTOMS BULLETIN, Volume 28, Number 39/40 
Facts 

In NYRL 832919, issued November 10, 1988, by the Area Director, New York Seaport, a 
product, Thymidine (CAS 50-89-5), was classified in subheading 2934.90.5000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which provides for Het- 
erocyclic compounds, with a rate of duty of 7.9 percent ad valorem. We have reviewed that 
ruling and have found it to be in error, only with respect to the classification of Thymidine 
The correct eae follows 

On August 3, 1993, Customs issued Headquarters Ruling Letter (HRL) 950133 ae 
classified Thy aidion as a derivative ofa siecantila in subheading 2938.90.0000, HTSUS 


Subheading 2938.90.0000, HTSUSA, is dutiable at 3.7 percent ad valorem at the am 
one general rate. 


Issue 


Whether the product, Thymidine (CAS 50-89-5), is classifiable in heading 2934, HTSU 


SA, as a heterocyclic compound or heading 2938, HTSUSA, as a glycoside. 
Law and Analysis 

Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI’s). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI’s may then be applied. The Explanatory Notestothe 
Harmonized Commodity Description and Coding System (EN’s), which represent the offi 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI’s 

In HRL 950133, it was determined that to be classified as a derivative of a glycoside in 
heading 2938, HTSUSA, the Thymidine must be either naturally occurring or synthesized 
in a manner so that its chemical structure is identical to the structure of a naturally occur- 
ring glycoside. In addition, it was noted that regarding the structure of Thymidine, the 
original base and sugar are not joined by a glycosidic linkage through an oxygen atom asare 
all gly cosides. However, it is further stated in HRL 950133, that ['hymidine is considered a 
nucleoside, or more specifically, an “n-glycoside” or a glycoside having a nitrogen atom gly- 
cosidial bond. Since EN (9) to heading: 2938 lists “sinigrin,” an “s-glycoside” having a sul- 
fur atom glycosidial bond, as a glycoside classifiable in heading 2938, it is concluded that 
the intent of the heading is to include an “n-glycoside” like Thymidine 

Based on the foregoing, it is the opinion of Customs Headquarters that NYRL 832919 
erroneously classified the product in subheading 2934.90.5000, HTSUSA, believingit to be 
a heterocyclic compound 
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The product, Thymidine, is classifiable in subheading 2938.90.0000, HTSUSA, as “Gly 
cosides, natural or reproduced by synthesis, and their salts, ethers, esters and other deriva- 
tives: Other. “The general column one rate of duty is 3.7 percent ad valorem 

NYRL832919, dated November 10, 1988, is hereby modified. In accordance with section 

5, this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN 

plication of rulings or decisions pursuant to section 625 does not constitute a change of 
» or position in accordance with section 177.10(c)(1), Customs Regulations (19 
77.10 (e)(1) 
JOHN DURANT 
Director, 
Commercial Rulings Division 


[| ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 963039 MGM 
Category: : Classification 
Tariff No. 2934.90.9000 
Ms. ALICE M. WHITE 
S.S.T. CORPORATION 
PO. Box 1649 
Clifton, NJ 07015-1649 


lhymidine; Revocation of HQ 955127. 


fs. WHITE 

his office has determined that Headquarters Ruling Letter (HQ) 955127, issued to you 
yn December 16, 1994, concerning the classification under the Harmonized Tariff Sched- 
ule of the United States (HTSUS), of thymidine, is in error. In HQ 955127 Customs ruled 
that thymidine was classified in subheading 2938.90.00, HTSUS, the provision for glyco- 
sides other than rutoside. Upon review of this ruling, Customs has discovered that thymi- 
dine should be classified in subheading 2934.90.90, HTSUS, the provision for “nucleic 
acids and their salts; other heterocyclic compounds: other: other: other: other. Therefore, 
this ruling revokes HQ 955127 
Facts: 

Thymidine (CjgH,4N905; CAS No. 50-89-5) consists of thymine (a pyrimidine deriva- 
tive) linked to D-deoxyri bose. It is a constituent of deoxyribonucleic acid (DNA). 

Presidential Proclamation 7207, dated July 1, 1999, added thymidine to Table 3 of the 
Pharmaceutical Appendix to the HTSUS. See 64 FR 36549. This may enable thymidine to 
qualify for duty-free entry pursuant to General Note 13, HTSUS. 


Issue: 


Whether thymidine is classified under the provision for glycosides, or the provision for 
nucleic acids and other heterocyclic compounds. 


Law and Analysis: 

Merchandise imported into the United States is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpretation 

(GRIs) and, in the absence of special language or context which requires otherwise, by the 
Additional US. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the HTSUS and are to be considered statutory provisions of law for all 
purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
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required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing tothe terms of those subheadings, any related subheading notes and mutatis mutandis, 
to the GRIs. In understanding the language of the HTSUS, the Explanatory Notes (ENs) of 
the Harmonized Commodity Description and Coding System may be utilized. The ENs, al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing, and are generally indicative of the proper interpretation of the HTSUS. See, T.D 
89-80, 54 Fed. Reg. 35127 (August 23, 1989) 

This matter is governed primarily by GRI 1, in that the choice in classification is between 
two headings. Heading 2938, HTSUS, provides for “Glycosides, natural or reproduced by 
synthesis, and their salts, ethers, esters and other derivatives” while heading 2934, 
HTSUS, provides for “Nucleic acids and their salts; other heterocyclic compounds.” 

EN 29.38 states, in reference to heading 2938, HTSUS, “this heading also excludes: 

1) nucleosides and nucleotides (heading 29.34).” A nucleoside is acompound “containinga 
purine or pyrimidine base linked to either D-ribose, forming ribose, or D-deoxyribose,” 
Hawley, Condensed Chemical Dictionary, 10th edition. “A purine or pyrimidine base in gly- 
cosidic linkage with the sugar forms a nucleoside (e.g. adenosine, thymidine, q.v.).” The 
Merck Index, 12th edition, at 1156. Both of these definitions describe thymidine, which 
consists of thymine (a pyrimidine derivative) linked to D-deoxyribose. Thus, thymidineisa 
nucleoside and should, according to EN 29.38, be classified in heading 2934, HTSUS, rath- 
er than heading 2938, HTSUS. 

Within heading 2934, HTSUS, thymidine is best classified in the six-digit subheading 
2934.90, the residual subheading, as thymidine contains neither an unfused thiazole ring, 
a benzothiazole ring-system, nor a phenothiazine ring-system. At the ten-digit level, thy- 
midine is properly classified in subheading 2934.90.9000, HTSUS, because it is not an aro- 
matic or modified aromatic compound, is not a drug, nor is it listed in the eo nomine 
provisions of subheading 2934.90.7000, HTSUS. 

This is consistent with the classification of uridine in subheading 2934.90.9000, HTSUS, 
in NY A84837, dated June 25 1996. Uridine is similar to thymidine, differing only in that 
uridine lacks a methy] group on its pyrimidine base and has a sugar group of ribose rather 
than deoxyribose. Uridine is described as a “nucleoside” by the Merck Index. 

Holding: 


Thymidine is classified in subheading 2934.90.9000, HTSUS. 
HQ 955127 is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 963040 MGM 
Category: Classification 
Tariff No. 2934.90.9000 
Mr. BENNIE HOLZAPFEL 


GEORGE UHE Co., INC 

12 Rte. 7, N. 

Paramus, NJ 07653 

Re: Thymidine; Revocation of HQ 955128. 
DEAR MR. HOLZAPFEL: 

This office has determined that Headquarters Ruling Letter (HQ) 955128, issued to you 
on December 16, 1994, concerning the classification under the Harmonized Tariff Sched- 
ule of the United States (HTSUS), of thymidine, is in error. In HQ 955128 Customs ruled 
that thymidine was classified in subheading 2938.90.00, HTSUS, the provision for glyco- 
sides other than rutoside. Upon review of this ruling, Customs has discovered that this 
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product should be classified in subheading 2934.90.90, HTSUS, the provision for “nucleic 
acids and their salts + other heterocyclic compounds other other other: other. Therefore, 


this ruling revokes HQ 955128 


Fa 


Pacts 


Thymidine (CjgH ,O5; CAS No. 50-89-5) consists of thymine (a pyrimidine deriva- 
linked to D-deoxyr bs Sc It is a constituent of deoxyribonucleic acid (DNA) 

‘Presidential Proclamation 7207, dated July 1, 1999, added thymidine to Table 3 of the 

Pharmaceutical Appendix to the HTSUS. See 64 FR 36549. This may enable thymidine to 


qualify for duty-free entry pursuant to General Note 13, HTSUS 


midine is classified under the provision for glycosides, or the provision for 


acids and other heterocyclic compounds 


handise imported into the United States is classified under the HTSUS. Tariffcla 
sification is governe sd by the principles set forth in the General Rules of Interpretation 
GRiIs) and, in the abs sence of special language or context which requires otherwise, by the 
Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter 
pretation are part of the HTSUS and are to be considered statutory provisions of law for all 
purposes 
GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing tothe terms of those subheadings, any related subheading notes and mutatis mutandis, 
the GRIs. In understanding the language of the HTSUS, the Explanatory Notes (ENs) of 
the Harmonized Commodity Description and Coding System may be utilized. The ENs, al- 
though not dis spositive or legally bindit 1g, provide acommentary on the scope of each head- 
ing, and are generally indicative of the proper interpretation of the HTSUS. See, TD. 


89-80, 54 Fed. Reg. 35127 (August 23, 1989). 

This matter is governed primarily by GRI 1, inthat the choice in classification is between 
two headings. Heading 2938, HTSUS, provides for “Glycosides, natural or reproduced by 
synthesis, and their salts, ethers, esters and other derivatives” while heading 2934, 
HTSUS, provides for “Nucleic acids and their salts; other heterocyclic compounds.” 

EN 29.38 states, in reference to heading 2938, HTSUS, “this heading also excludes: 
(1 ee nucleotides (heading 29.34).” A nucleoside is acompound “containinga 
purine or pyrimidine base linked to either D-ribose, forming ribose, or D-deoxyribose,” 
Hawle ey ‘ondensed Chemical Dictionary, 10th edition. “A purine or pyrimidine — gly- 
cosidic linkage with the sugar forms a nucleoside (e.g. adenosine, thymidine, q.v.).” The 
Merck Index, 12th edition, at 1156. Both of these definitions describe thy ithe. which 
consists of thy ymine (apyrimidine derivative) linked to D-deoxyribose. Thus, thymidineisa 
nucleoside and should, according to EN 29.38, be classified in heading 2934, HTSUS, rath- 

r than heac jing: 2938, HTSUS 


Within heading 2934, HTSUS, thymidine is best classified in the six-digit subheading 


2934.90, the residual subheading, as thymidine contains neither an unfused thiazole ring, 
a benzothiazole ring-system, nor a phenothiazine ring-system. At the ten-digit level, thy- 
midine is properly classified in subheading 2934.90.9000, HTSUS, because it is not an aro- 
matic or modified aromatic compound, is not a drug, nor is it listed in the eo nomine 
provisions of subheading 2934.90.7000, HTSUS 

Thisis consistent with the classification of ‘uridine in subheading 29: 34.90.9000, HTSUS 
in NY A84837, dated June 25 1996. Uridine is similar to thymidine, differing only in that 
uridine lacks a methyl group on its pyrimidine base and has a sugar group of ribose rather 
than deoxyribose. Uridine is described as a “nucleoside” by the Merck Index. 


Holding 


Thymidine is classified in subheading 2934.90.9000, HTSUS 
HQ 955128 is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF CERTAIN SUGAR 
SYRUPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
the treatment relating to the classification of certain sugar syrups. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
by section 623 of Title VI (Customs Modernization) of the North Ameri- 
can Free Trade Agreement Implementation Act (Pub.L. 103-182, 107 
Stat. 2057), this notice advises interested parties that Customs is revok- 
ing New York Ruling Letter (NYRL) 810328, dated May 15, 1995, con- 
cerning a mixture of cane or beet sugar and molasses with the addition 
of water to make a syrup, and to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Notice of the 
proposed revocation was published in Vol. 33, No. 22/23, of the Customs 
BULLETIN, dated June 9, 1999. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Gen- 
eral Classification Branch, Office of Regulations and Rulings (202) 
927-1109. 


EFFECTIVE DATE: This notice is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after November 8, 
1999. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 
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In NYRL 810328, Customs ruled that a product merely described as a 
sugar syrup containing sugar solids, water, and more than 6% of soluble 
non-sugar solids, was classified in subheading 1702.90.4000, HTSUS. 
Customs received what is referred to as a joint petition under 19 U.S.C. 
1516 (with an option to proceed under 19 U.S.C. 1625), dated January 
14, 1998, from the United States Cane Sugar Refiners’ Association and 
the United States Beet Sugar Association, contesting the classification 
of a sugar syrup in subheading 1702.90.4000, HTSUS, a provision not 
subject to a tariff rate quota, and requesting classification under other 
provisions in heading 1702, HTSUS, which are subject to tariff rate 
quotas. It is the position of the Associations that the soluble non-sugar 
solids referred to in NYRL 810328, consist of a mixture of cane or beet 
sugar and molasses with added water in Canada and then the molasses 
is extracted after importation. Thereafter, the sugars are used in the 
production of food products. Further, it is the position of the Associa- 
tions that they know of no commercial use for the syrups as imported. It 
is their position that the addition and then the extraction of the mo- 
lasses was to avoid the tariff rate quotas. 

Customs invited the representatives of the recipient of NYRL 810328 
to submit comments and legal briefs concerning the various issues. Af- 
ter a thorough review, pursuant to 19 U.S.C. 1625(c)(2), Customs pub- 
lished in the CUSTOMS BULLETIN, Vol.33, No. 22/23, dated June 9, 1999, a 
notice that it intended to revoke NYRL 810328. The notice included a 
copy of the proposed revocation letter (961273), and noted that written 
comments from the public must be received before July 9, 1999. Upon 
the request of the Government of Canada and others, the comment peri- 
od was extended until the close of business on August 9, 1999 (see page 
14, CUSTOMS BULLETIN, Vol. 33, No. 29/30, dated July 28, 1999.) Approxi- 
mately 30 comments were received in addition to a letter signed by 26 
U.S. Senators and comments from two U.S. Congressmen. Generally, 
the commenters either supported or opposed the revocation of the rul- 
ing based on economic considerations. Extensive legal arguments also 
were submitted. Two basic legal issues were called into question; the 
use of the procedures under 19 U.S.C. 1625 and tariff engineering. Cus- 
toms responses to these issues follow. 

PROCEDURES UNDER 19 U.S.C. 1516 VERsus 19 U.S.C. 1625 


Counsel for the recipient of NYRL 810328, supported by trade associ- 
ations representing the interests of importers and exporters, and oth- 
ers, challenged Customs legal authority to proceed in this matter under 
19 U.S.C. 1625 and requested that Customs withdraw the notice and re- 
quire the petitioners to proceed under 19 U.S.C. 1516 with another pub- 
lication by Customs in the Federal Register (FR) and a comment period. 
The result of this position, if accepted, would prevent Customs from act- 
ing on its own initiative to revoke or modify a ruling brought to its 
attention which Customs believes is not in conformity with the law. 
Prior to and after the amendments on December 8, 1993, 19 U.S.C. 1625 
contains no such limiting procedures. Rather, 19 U.S.C. 1625, as 
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amended, sets forth mandatory procedures for Customs to follow when 
revoking or modifying rulings. 

The Customs Service is mandated to correctly administer the tariff 
laws of the United States. Customs has the right, indeed the obligation, 
to take corrective action when information comes to its attention, from 
whatever source, that merchandise is being improperly classified. In 
this case, Customs considered the information provided by the domestic 
industry and concluded that the classification ruling it had issued to the 
importer was incorrect. Consequently, Customs proposed to revoke the 
ruling under the procedures set forth in 19 U.S.C. 1625. The Courts 
have concluded that the existence of the domestic interested party peti- 
tion under 19 U.S.C. 1516 does not preclude Customs from revoking a 
ruling. The Customs Court specifically dealt with a similar argument in 
the case of Way Distributors, Inc., v. U.S., 85 Cust. Ct. 54, C.D. 4870 
(1980). An association representing the interests of domestic manufac- 
turers brought to the attention of Customs that a ruling was incorrect 
and Customs revoked the ruling. One of the issues before the court was 
whether Customs revocation was invalid because the domestic interests 
should have been required to proceed under 19 U.S.C. 1516. The court 
stated as follows: 


In making this rule [revocation of the ruling] the agency was not 
required to consult plaintiff nor was it required to avoid commu- 
nication with those advocating an interpretation adverse to plain- 
tiff. Interested parties may communicate their views to the agency 
at any time and in any manner not inconsistent with statute or law. 
The existence of section 1516 * * * which allows an American 
manufacturer to complain and seek to change the classification of 
imported merchandise does not mean that section 516 is the only 
permissible way for American manufacturers to attempt to bring 
about a change in import classification. Such a restrictive view 
finds no support in law or legislative history. 

The Way decision was affirmed by U.S. Court of Customs and Patent 
Appeals, 68 C.C.PA. 57, (1981), 653 F2d 467. The appellate court quoted 
the above paragraph and added that section 516 “does not deprive the 
Customs Service of authority to issue an interpretative ruling following 
informal consultation with representatives of U.S. industry.” 

At the time of the Way decision, the statutory safeguards provided by 
Congress in 1993, with the amendments to 19 U.S.C. 1625, did not exist. 
The amendments imposed mandatory procedures for Customs to follow 
when revoking or modifying rulings. Those procedures include publica- 
tion in the CUSTOMS BULLETIN of a proposal to revoke or modify an ad- 
ministrative ruling which has been in effect for at least 60 days, a 
comment period from the public, and a 60 day delayed effective date if it 
is determined that a final ruling to revoke or modify the ruling will be 
issued. None of these new procedures affect the Way decision. 

Prior to the 1993 amendment to 19 U.S.C. 1625, an importer would be 
given only 30 days notice that the Secretary of the Treasury agreed with 
the domestic industry that its prior classification of the imported mer- 
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chandise was incorrect. See 19 U.S.C. 1516(b). However, Congress pro- 
vided mandatory procedures in 19 U.S.C. 1625, if a prior interpretive 
ruling has to be modified or revoked. In this case, the new ruling is not 
effective until 60 days after the date of its publication. In the instant 
case, the domestic interests sought Customs review pursuant to 19 
U.S.C. 1516, with an option to proceed under 19 U.S.C. 1625. As part of 
the statutory process contained in 19 U.S.C. 1516(a)(1), Customs deter- 
mined, based on additional facts brought to its attention, that NYRL 
810328 appeared to be incorrect. In this instance, the ruling recipient 
participated in the process, met with Treasury Department officials 
and made submissions to Customs prior to any publication under either 
19 U.S.C. 1516 or 19 U.S.C. 1625. 

Once Customs reviewed the submissions from both the domestic peti- 
tioners and the ruling recipient, Customs decided to proceed to revoke 
the ruling. At that point, as the Way court indicated, who provided the 
initial information is irrelevant. Congress provided ruling recipients, 
in such a case, with a set of statutory protections under 19 U.S.C. 1625, 
as amended in 1993. Therefore, the statement in the Way decision by the 
appellate court that 19 U.S.C. 1516 “does not deprive the Customs 
Service of authority to issue an interpretative ruling following 
informal consultation with representatives of U.S. industry” is 
still in effect, notwithstanding the procedural amendments to 19 U.S.C. 
1625. Customs is proceeding under the procedures of 19 U.S.C. 1625. 


TARIFF ENGINEERING 


Almost all of the commenters that oppose the revocation support the 


position that Customs, in the absence of a “use” provision of the tariff 
schedule, has no discretion to consider the commercial identities and/or 
uses of imported merchandise and must classify imported merchandise 
in its condition as imported. We believe this position is misplaced. 

The concept of tariff engineering is based on the long standing prin- 
ciples of the tariff laws that merchandise is classifiable in its condition 
as imported and that an importer has the right to fashion merchandise 
to obtain the lowest rate of duty and the most favorable treatment. The 
production or manufacture of an article may, and often does, include 
several manufacturing or production steps with each step potentially 
resulting in a new article of commerce. Under the concept of tariff engi- 
neering, an importer should be allowed to choose to import its mer- 
chandise at any step that obtains the most favorable treatment. 
However, we believe that there are limitations to that concept and that, 
in the case before us, the importer has gone beyond what is permissible 
under the concept of tariff engineering. 

In the case before us, the importer has engaged in a process which is 
not a genuine step in manufacturing or production of an article. Sugar 
and molasses are mixed in Canada. Water is then added to the mixture 
to make a sugar syrup. Subheading 1702.90.10, HTSUS, provides for 
sugar syrups derived from cane or sugar beets, containing soluble non- 
sugar solids (excluding any foreign substances that may have been add- 
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ed or developed in the product) equal to 6 percent or less by weight of the 
total soluble solids, subject to tariff rate quotas. The molasses with its 
impurities added to the sugar is sufficient to assure that the syrup ex- 
ceeds the 6 percent limitation so that the syrup is classified in a provi- 
sion not subject to quota. If the syrup was further used in its condition 
as imported, in the next step in producing an article of commerce, this 
may satisfy the tariff engineering concept. However, after importation, 
the molasses is removed and the sugar is used in the same manner as 
sugar subject to quota. In its condition as imported, we conclude that 
there is no commercial use for the syrup as imported. Courts have con- 
sidered this issue in many cases and have set forth guidelines as articu- 
lated in Savannah Foods Sugar Refining Corp. v. U.S., 20 C.C.PA 272 
(1932). The fundamental issue involved in this case is whether the facts 
go beyond permissible tariff engineering. The position of Customs is 
that the processing in this case is not legitimate tariff engineering. But 
rather, it is merely “disguise or artifice” intended to escape a higher rate 
of duty such as a quota tariff rate. 

The recipient of the ruling claims that “[i]n the production of sugar 
products, both liquid and granular, molasses is frequently used as an in- 
gredient to achieve desired polarities.” However, the molasses is added 
to the sugar in this case to achieve a desired level of soluble non-sugar 
solids for the avoidance of quota. After importation, the molasses is re- 
moved. According to comments from a domestic sugar refiner, it makes 
no financial sense, absent a desire to avoid the sugar tariff, for a conven- 
tional sugar operation to either enrich a liquid (syrup or molasses) 
stream with sugar or to add molasses to such a stream. Sugar operations 
separate sugar from the liquid or molasses phase, they do not separate 
the sugar and then introduce molasses to the sugar, effectively nullify- 
ing the refining operation. Consequently, Customs has concluded that 
this operation is not legitimate tariff engineering. Rather, it is an exam- 
ple of an importer creating a product that “is within the letter of a stat- 
ute [subheading 1702.90.40, HTSUS] and yet not within its spirit nor 
within the intention of its makers.” U.S. v. Aetna Explosives Co., 9 Ct. 
Cust. Appls. 298, 306 (1919) aff'd 256 U.S. 402 (1921). The US. Su- 
preme Court recognizes that this rule is not inconsistent with the prin- 
ciple that merchandise should be classified in its condition as imported. 
Ibid. 

The legislative history of the predecessor statutes to subheading 
1702.90.40, HTSUS, clearly indicate that Congress intended this non- 
quota provision to be used to classify merchandise that does not com- 
pete with sugar. In enacting the Sugar Act of 1937 Congress concluded 
that sugar syrups containing soluble non-sugar solids (excluding any 
foreign substance that may have been added or developed in the prod- 
uct) equal to more than 6% of the total soluble solids did not compete 
with sugar. For this reason they were excluded from the definition of lig- 
uid sugar in that Act. Consequently, they were not subject to the quota 
and high rate of duty applicable to sugar. Sugar Act of 1937, ch.898, 
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§ 101(f), 50 Stat. 903 (1937). Sugar Hearings on H.R. 5236, Before the 
Subcommittee of the House Agriculture Committee, 75th Cong. 41-44 
(1937). Later tariff provisions retained that percentage. See explana- 
tion of the conversion of Paragraph 502 of the Tariff Act of 1930, as 
amended to item 155.35 of the TSUS, United States Tariff Commission, 
Tariff Classification Study, Schedule 1 Part 10, November 15, 1960. 
TSUS item 155.35, for sugar syrups, became subheading 1702.90.40, 
HTSUS, as set forth in the notice of proposed revocation. 

It is equally clear that the syrup in its condition as imported competes 
with sugar. In their comments on the proposed revocation, two Louisi- 
ana sugar refiners claim to have lost sales of 25,000 tons of sugar per 
year as the result of the importations under NYRL 810328. The Depart- 
ment of Agriculture acknowledged that as the result of the sugar syrup 
importations, it was necessary to reduce the total quantitative limita- 
tions of sugar under the low tariff rate quotas, by an amount equivalent 
to the forecast of syrup imports by 100,000 short tons for the fiscal year 
1999. 

Given the legislative intent of the Congress in creating the predeces- 
sor statutes to subheading 1702.90.40, HTSUS, to apply to products 
that do not compete with sugar and the evidence that the product in this 
case does compete with sugar (information which Customs did not con- 
sider or did not possess at the time it issued NYRL 810328), Customs is 
obliged to revoke its earlier ruling in order to fulfill its obligation to in- 
terpret the tariff in terms of commercial reality. 

As stated in the proposed notice this revocation action will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period and none have. Similarly, 
pursuant to section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 
1625(c)(2)), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, have been the result of the importer’s reliance on 
aruling issued to a third party, Customs personnel applying aruling ofa 
third party to importations involving the same or similar merchandise, 
or the importer’s or Customs previous interpretation of the Harmo- 
nized Tariff Schedule of the United States (HTSUS). Any person in- 
volved in substantially identical transactions should have advised 
Customs during the notice period. An importer’s reliance on a treat- 
ment of substantially identical transactions or on a specific ruling con- 
cerning the merchandise covered by this notice which was not identified 
in this notice may raise the rebuttable presumption of lack of reason- 
able care on the part of the importer or its agents for importations sub- 
sequent to the effective date of this final decision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NYRL 810328 
and revoking any other ruling not specifically identified, to reflect the 
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proper classification of the sugar syrup. Headquarters Ruling Letter 
961273 revoking NYRL 810328 and reflecting the proper classification 
for the sugar syrup is set forth as an attachment to this document. Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after its publication in the CUSTOMS BULLETIN. 


Dated: August 25, 1999. 


JOHN DURANT. 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, August 25, 1999. 
CLA-2 RR:CR:GC 961273K 
Category: Classification 


Tariff No. 1702.90.1000 and 1702.90.2000 
DANIEL J. GLUCK, Esq 


SERKO & SIMON 

One World Trade Center, Suite 3371 

New York, NY 10048 

Re: Revocation of New York Ruling Letter (NYRL) 810328; Sugar Syrups. 
DEAR Mr.GLUCK 

In response to letters from your client, Heartland By-Products Inc. (Heartland), dated 
April 18 and 19, 1995, the Customs Service issued NYRL 810328, dated May 15, 1995, 
which held that certain sugar syrups from Australia, were classified as other sugar syrups 
derived from sugar cane or sugar beets, containing soluble non-sugar solids (excluding for- 
eign substances that may have been added or developed in the product) equal to more than 
6 % by weight of the total soluble solids, in subheading 1702.90.4000, Harmonized Tariff 
Schedule of the United States (HTSUS). We have reviewed that ruling and are of the opin- 
ion that the classification set forth is not correct. A notice of proposed revocation of NYRL 
810328 was published in the CUSTOMS BULLETIN, Vol. 33, No 22/23, dated June 9, 1999. Af- 
ter further review of the comments received in response to this notice, this letter is to ad- 
vise you that NYRL 810328 no longer reflects the views of the Customs Service and is 
revoked. 

Facts: 

NYRL 810328 is void of any background information other than merely describing the 
merchandise that Heartland planned toimport as a sugar syrup “produced from sugar cane 
or sugar beet and will contain sugar solids, water and more than 6 percent soluble non-sug- 
ar solids” and the conclusion that the syrups were ciassified in subheading 1702.90.4000, 
HTSUS. 

Subheading 1702.90.1000, HTSUS (1995), provides for other sugar syrups not contain- 
ing added flavoring or coloring matter, derived from sugar cane or sugar beets, and contain- 
ing soluble non-sugar solids (excluding any foreign substances that may have been added or 
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product) equal to 6 percent or less by weight of the total soluble sol 
ntitative quota limitations of U.S. Additional Note 5 to Chapter 17, witha 
it 3 6606 cents per kg of the total sugars, and a special rate of duty at 
»f the total sugars, if the sugar sy rups qua lify as North American Free 
(N ARTA \) originating goods from Canada. Ifthe quantitative limitations 
rups are classified in subheading 1702.90.2000, HTSUS (1995 
ite quota provision, with duty at the general rate of 41 cents per kg and 
oods originating from Canada 
2.90.4000, HTSUS (1995), provides for other sugar syrups not contain 
igar solids equal to 6 % or less by weight of the total soluble solids, not 
ve quota limitation, and such syrups were dutiable at the 1995 gene 
r liter anda special rate of 0.2 cents per liter ifthe sugar syrups qualify 
r goods from Canada 
ty and quantitative quota limitations of the 1995 tariff may have changed, 
sions of the tariff are identical in the 1999 edition of the HTSUS 
you in our letter dated April 1, 1998, that under 19 U.S.C. 1516 (with an 
19U.S.¢ 1625), we had received a joint petition dated January 14 
nited States Cane Sugar Refiners’ Association and the United States Beet 
itiol ontesting the classification of the sugar syrups in subheading 
1000, HTSUS, a provision not subject toa tariffrate quota, and requesting f 
ther provisions in heading 1702, HTSUS, whic haresubject ttotariffre ve 
the Associations that non-soluble sugar solids consisti 


th 
»UNn 


e sugar syrups in Canada to avoid tariff rate quotas on sugars ‘el 


Associations allege that Heartland’s product competes directly with 

g rups that are subject to tariff rate quotas. The Associations also allege 

and extracts the molasses, the non-sugar solids, from the imported syrups and 

r from that process in the United States. The residual non-sugar solids, the 

ned to Canada. According to the Associations, there is no commerce in 

ndise in its condition as imported. In effect, the Associations are saying that the 
extraction of the molasses is an artificial process. The importer is using the 

o avoid the tariff rate quotas. 

1NYR ae 28 merely described a sugar syrup as containing sugar solids, wa 

ter, and more than 6 % of soluble non-sugar solids, and held that the syrup was classified in 
ading 1702.90.4000, HTSUS. Since the ruling was issued, we have learned that mo- 
added in ( anada, that the molasses is extracted after importation, and that the 
subsequently used to produce other food products. In the original requests for a 

dated April 18 and 19, 1995, Heartland described the mixing of sugar and molasses 
.ddition of water in Canada but did not reveal its plans to extract the molasses 

aft tation in producing a sugar syrup for use in making food products. It is your 
position that subheading 1702.90.4000, HTSUS, is not a “use” provision and therefore, 
your client had no responsibility to describe the use of the syrup upon importation and that 
toms did not ask for such information. Without addressing your position, it isclear that 
yms did not have the benefit of this essential information in issuing NYRL 810328 

tions were submitted by the Associations. 

ully reviewed your submission dated May 18, 1998, in response to our letter 
rill J 195 98, in which we afforded you the opportunity to respond tothe substance of 

laims of the Associations. We advised you that we were concerned with the commerci . 

identity and/or use of the product in its condition as imported. Specifically, we asked if ther 

are any known commercial uses of the product without the extraction of the clanee? The 
juestion also involved whether your client uses it directly as imported in the manufacture 
food products, or sells it to others as imported for use in producing food products, 
t the extraction of the molasses? Thereafter, we received further submissions dated 
August 26, September 24, and October 7, 1998. For all practical purposes, your 
sponses confirm that the imported syrups consist of sugar that was mixed with molasses 
with the addition of water in Canada, and after importation, the molasses was extracted. 
You further confirm that some of the recovered molasses is returned to Canada, some of it 
is sold for use in animal feed, and, notwithstanding the recovery, some molasses remains in 
the product or is lost in the process. It is now known, that after applying various propri- 
etary technologies, the syrups are transformed into food grade sugar syrups that would 
have been subject to the tariff rate quota provisions, if imported in that condition. In your 
submission of June 25, 1998, you confirmed that the most common use of the product is asa 
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source of sugar. Although you indicated that the imported product (with the molasses) 
could be used as an ingredient in the production of a food product, you have not demon- 
strated that it has been used for such purpose 

You do not indicate whether the molasses plays a part in manufacturing of a food grade 
syrup. You do not state any commercial purpose for the addition and subsequent extraction 
of the molasses. In addition, you claim that there were some sales of the product in its con- 
dition as imported for use in the production of animal feed. However, no documentary evi 
dence in support of this claim was provided Laboratory technicians familiar with the 
industry are of the opinion that the syrups as imported do not contain the raw materials 
used in the production of animal feed. You submitted documents indicating that there is an 
interest on the part of potential buyers to purchase the syrup as imported. However, you 
have provided no evidence that sales have taken place and we must assume that such buy- 
ers would also have to remove the molasses and the impurities before the sugar syrup could 
be used in the production of food products. We conclude, based on the limited unsupported 
information concerning such sales and uses when compared to the quantities of the syrups 
imported by your client, that such sales and uses may be considered as de minimis or as 
fugitive uses 


Issue 


The first issue is whether there are commercial identities and/or uses for the product in 
its condition as imported without the subsequent extraction of the added molasses 

If there are none, then the second issue is how that affects the classification and quota 
status of the imported product 


Law and Analysis: 


Imported merchandise is classifiable under the HTSUS, in accordance with the General 
Rules of Interpretation. The systematic detail of the HTSUS is such that virtually all goods 
are classified by application of GRI 1, that is, according to the term of the headings of the 
tariffschedule and any relative Section or Chapter Notes, including Additional U.S. Notes 
In the event that the goods cannot be classified solely on the basis of GRI 1, and if the head- 
ings and legal notes do not otherwise require, the remaining GRI’s may then be applied in 
order. Prior to determining whether the product was correctly classified in NYRL 810328, 
and not subject to quota, we need to make some preliminary conclusions. 

We conclude, based on the available information as discussed above, that there are no 
commercial identities or commercial uses for the syrups as imported. Furthermore, we 
conclude that the addition of the molasses prior to importation and the extraction of the 
molasses after importation is an artiface and that the resulting syrups are used in the same 
manner as other syrups classified in provisions of the tariff that are subject to tariff rate 
quota provisions. 

We believe that commercial identities or commercial uses may be considered in deter 
mining the classification of the sugar syrups and whether the syrups are subject to tariff 
rate quota provisions. The reasoning for our legal conclusion follows 

The crux of your argument is that Customs has no discretion to classify the merchandise 
in any manner other than in its condition as imported Worthington v. Robbins, 139 U.S. 337 
(1891); United States v. Citroen, 223 U.S. 407 (1912); Mita Copystar America v. United 
States, 21 F.3d 1079 (Fed.Cir. 1994), and that the importers have the right to fashion mer 
chandise to obtain the lowest rate of duty. Seeberger v. Farwell, 139 U.S. 608 (1891); Ma 
gone v. Luckemeyer, 139 U.S. 612 (1891); Merritt v. Welsh, 104 U.S. 694 (1881). Since the 
imported merchandise is composed of more than 6 % of soluble non-sugar solids, it must, 
according to your position, be classified under subheading 1702.90.4000, HTSUS, free of 
any tariff-rate quotas for sugar. 

However, the Courts have always recognized that “[c]lassification is an exercise in as- 
sessing the commercial status of particular goods, * * *” Alcan Aluminum Corp. v. U.S., 
165 F.3d 898 (Fed.Cir. 1999). In all the cases you cited, the imported merchandise had a rec- 
ognized commercial identity in its condition as imported, for example “white hard enamel” 
sold for numerous manufacturing purposes in Worthington, pearls in Citroen, wool fabric 
with asmall percentage of cotton traded as wool fabric in Seeberger and Magone, andsugar 
in Merritt. Heartland’s product is not traded or sold in its condition as imported. Further- 
more, Customs has concluded that the processing in this case is a mere artifice. The well 
recognized principle that “a thing may be within the letter of a statute and yet not within 
its spirit nor within the intention of its makers” applies in Customs classification cases as 
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it does in other cases. United States v. Aetna Explosives Co., 9 Ct. Cust. Appls. 298, 306 
(1919) aff'd 256 U.S. 402 (1921). 

In Aetna Explosives, sulfuric acid was added to nitric acid transported from Canada to 
the United States by rail. At least 20% of the mixture was sulfuric acid which prevented the 
nitric acid from corroding the tank cars during its transportation. The sulfuric acid was 
removed after importation. Customs classified the merchandise as achemical “mixture” or 
“preparation” under paragraph 5 of the Tariff Act of 1913, subject to a 15 percent rate of 
duty. Notwithstanding the product fell within the literal terms of the tariff asserted by Cus- 
toms, the Appeals Court framed the issue as “whether this mixture * * * was an act of prep- 
aration or an act of admixture with a purpose of producing a new article.” 9 Ct. Cust. Appls. 
at 302 (Underscoring added). This issue was so framed with full recognition that “the rule 
which usually obtains [is] that the condition of an article when imported determines its 
dutiable status.” Jd. However, the court found no infringement of that rule in deciding that 
the subject merchandise was not a mixture or preparation for purposes of the tariff law be- 
cause it “had not reached the state of acommercial mixture contemplated by the statute. It 
was susceptible of no use other than as nitric acid, which must before use be again treated.” 
9 Ct. Cust. Appls. at 302-303. The Supreme Court affirmed. 

Later cases have held that “acertain amount of ingredient, although substantial; may be 
ignored for classification purpose, depending upon many different circumstances, includ- 
ing the purpose which Congress sought to bring about by the language used and whether or 
not the amount used has really changed or affected the nature of the article and, of course, its 
salability.” Varsity Watch Co. v. United States, 34 C.C.PA. 155, 163 (1947)(Underscoring 
added.) Heartland did not disclose to Customs in its ruling request that the substance it 
proposed to import has no commercial identity nor any legitimate commercial purpose. It 
was only after the Associations complained that the merchandise imported by Heartland 
should be subject to tariff rate quota that Customs became aware that the imported mer- 
chandise had no commercial identity. 

You cited many court cases which uphold the right of an importer to fashion its merchan- 
dise to obtain a favorable rate of duty upon importation and we agree with this well founded 
principle of the tariff laws. There are many provisions in the tariff in which classification 
changes occur when raw materials are further processed. In such situations, there are con- 
tinuing processing steps to reach the end product. Situations in which there are no com- 
mercial purposes for a process, such as the addition and then the removal of molasses from 
sugar to avoid classification in a tariff provision subject to quota, cross the line of permissi- 
ble fashioning to one of artifice to obtain favorable tariff treatment by the avoidance of a 
tariff rate quota. 

Product formulation to avoid the sugar tariff was an issue in Savannah Sugar Refining 
Corp. v. United States, 20 C.C.PA. 272 (1932), in which the appeals Court affirmed the deci- 
sion of the Customs Court, Treasury Decision 45477. The importer advised Customs be- 
forehand what was intended. Water anda small portion of formaldehyde were added to raw 
sugar to change the testing by the polariscope for the sole purpose of obtaining a lower rate 
of duty. After importation, the mixture was further mixed with other raw sugars and refi- 
ned. The water and formaldehyde had no value and both passed off in evaporation. There 
was no commercial use or commercial identity of the syrup other than the avoidance of the 
higher rate of duty. The Appeals Court, at page 278, stated that “no evidence was adduced 
showing that the product, as imported, has ever been bought and sold in the wholesale 
trade and commerce of the United States as sugar sirup. Indeed, except for the transaction 
involved, it was not shown that any such product ever existed either in the United States or 
elsewhere in the world, under any name, title, or designation whatsoever. So far as the re- 
cord is concerned, the single importation at issue was sui generis.” The Court concluded 
that there was no identity and held that the imported sugar syrups were subject to the 
higher rates of duties. 

In response to the principle that an importer has the right to legitimately reduce its tax 
burden, the Customs Court stated as follows; 


It has been established that an importer may cause his merchandise to be so manufac- 
tured as to secure for him the most favorable rate possible on importation, but the de- 
cision that established that principle, Merritt v. Welsh, 104 U.S. 694, 26 L. Ed. 896, 
clearly indicates that it might be a different matter if the article were treated in sucha 
matter after manufacture as to make the manufactured article appear different from 
what it really was for the purpose of evading the revenue. * * * 
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[he Customs Court asked the question, is it necessary that the revenue officer be actual- 
ly deceived in order to amount toa fraud on the revenue? The Court answered the question 
is follows 

We think not, because Chief Justice Hughes stated in the case of Unite 

223 U.S. 407, 56 L. Ed. 486 the dutiable classification of articles imported 
must be ascertained by an examination of the imported article itselfin the condition in 
which it is imported. This, of course, does not mean that a prescribed rate of duty can 
be escaped by resort to disguise or artifice. When it is found that the article imported is 
in fact the article described in a particular paragraph of the tariff act, an effort to make 
it appear otherwise is simply a fraud on the revenue and can not be permitted to 

i 


succeed 

Che Customs Court concluded that the facts seem to make a clear case of resort to dis- 
guise or artifice, and held that the sugar syrup was subject to the higher rate of duty appli 

yle for raw sugars. The position of the Customs Court was affirmed by the — 

[he issue was again before the Court of International Trade in Arbor Foods, Inc., t 
United States, 9 CIT 119 (1985). Certain sugar syrups and blends containing over 65 per- 
cent sugar by dry weight were subject to quota provisions of the tariff. Pure sugar from 
Canada was admitted into a foreign trade zone and there mixed with corn syrup of US. ori- 
gin. The mixtures, containing 65 percent or less sugar by dry weight, were entered into the 
customs territory not subject to quota provisions. The mixtures were then screened to sep- 
arate out the sugar component and the corn syrup solids were sent back to the foreign trade 
zone for use in the next batch. Customs issued instructions that only sugar blends possess- 
inga “valid commercial identity and which are actually used in the commerce in the United 
States” would be exempt from aconstructive segregation. The instructions placed the sug- 
ars blendsint ee No evidence was submitted by the plaintiffto 
show acommercial use for the mixtures or that they hz See identities, other than 

for the avoidance of the cisuiiovietitioe: While using a “ chief use” analysis, the Court, as 
in the Savannah Sugar Refining, supra, decided in favor ofthe government and held that 
the mixtures were subject to the quota provisions. 

Customs has continued in its administrative rulings to follow the principles of the above 
court cases. In Headquarters Ruling Letter 222146, dated June 6, 1990, foreign micro- 
scopes were admitted into a foreign trade zone and there packaged with domestic or im- 
ported duty paid cameras as a combination article to gain a more favorable rate of duty 
upon entering the articles for consumption. After entry into the customs territory, the 
cameras were removed and sent back to the foreign trade zone for further use. Customs 
found that there was no intention to enter the cameras into the commerce of the United 
States and that the transactions were a “sham”. The microscopes were held to be dutiable 
at the higher rate of duties. 

We are also of the opinion that it was the intent of the Presidential Proclamations which 
established the quotas, to include the sugar syrups in question in the quota provisions. 

We have reviewed the quota provisions applicable for the sugar syrups classified in the 
Tariff Schedules of the United States (TSUS) (1987) prior to the conversion to the HTSUS 
effective January 1, 1989. 

Item 155.20, TSUS, provided for sugars, sirups, and molasses derived from sugar cane or 
sugar beets, principally of crystalline structure or in dry amorphous form, subject to abso- 
lute quantitative quotas for specific countries and subject to the Section 22 fees (Agricul- 
ture Agreement Act of 5/12/33, 7 U.S.C. 624, as amended). 

Item 155.30, TSUS, provided for sugars, sirups, and molasses, derived from sugar cane 

or sugar beets, not principally of crystalline structure and not in dry amorphous form: con- 
taining soluble non-sugar solids (excluding any foreign substance that may have been add- 
ed or developed in the product) equal to 6 % or less by weight of the total soluble solids, also 
subject to absolute quantitative quotas for specific countries and subject to the Section 22 
fees 
Item 155.35, TSUS, provided for “other”, that is, sugars, sirups, and molasses over the 
¢, rule w hich were not are to quotas or the sugar fees. 
Item 155.40, TSUS, provided for sugars, sirups, molasses, and mixtures thereof; all 
the foregoing depr ived from sugar cane or sugar beets and containing soluble non-sugar 
solids (excluding any foreign substance that may have been added or developed in the prod- 
uct) equal to over 6 % by weight of the total soluble solids, if imported for use other 
than (a) the commercial extraction of sugar, or (b) human consumption. These 
products were not subject to quotas. 


6« 
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tem 155.75, TSUS, provided for sugars, sirups, and molasses, described in this subpart, 
flavored: and sirups, flavored or unflavored, consisting of blends of any of the products de- 
scribed in the subpart. Under item 958.10, blended sirups in item 155.75, containing sug- 
ars derived from cane or beet and capable of being further processed or mixed with similar 
ingredients and not for the ultimate consumer, and under item 958. 15, articles containing 
over 65 percent by dry weight of sugars derived from sugar cane or sugar beets, were sub- 
ject to a “none” absolute quota. 

The HTSUS was effective on January 1, 1989. Heading 1701 covers raw and refined cane 
or beet sugars in solid form, containing and not containing flavoring or coloring matter. 
Heading 1702 covers other sugars including sugar syrups but it does not cover molasses. 
Heading 1703 covers molasses. Heading 1704 covers sugar confectionery. 

The sugar and syrups (not molasses syrups), derived from sugar cane or sugar beets with 
the less than 6 % rule, classified in item 155.30, became subheading 1702.90.30, subject to 
the absolute quotas and fees, and the “other” over the 6 % percent rule classified in item 
155.35, TSUS, became subheading 1702.90.40, HTSUS. Item 155.75, TSUS, in part, be- 
came subheadings 1702.30.40, 1702.40.00, and 1702.60, HTSUS. However, there were two 
important changes in the HTSUS 


1. Molasses, as syrups, including the less than and the over the 6 % rule classified in 
items 155.30 and 155.35, and molasses as a mixture with sugar syrups (for animal 
feed) classified in item 155.40, were separated out with their own heading 1703, 
HTSUS, not subject to quotas and fees. However, molasses resulting from the extrac- 
tion or refining of sugar used for the commercial extraction of sugar or for 
human consumptions, classified in subheadings 1703.10.30 (cane) and 1703.90.30 
(beet) were subject to high rates of duties .77 cents per liter (1989) and currently 
(1999), at .42 cents per liter. Molasses used for animal feeds were classified in subhead- 
ings 1703.10.50, and 1703.90.50, with low rates of duties 


2. Sugars and syrups derived from cane or beet over the 6 % rule, not subject to quotas 
and fees in item 155.35 became classified in subheading 1702.90.40, subject to quo- 
tas and fees. This was corrected by Presidential Proclamation 6151, dated July 2, 
1990 (55 FR 27171), which eliminated subheading 1702.90.40 from the quota notes of 
Chapter 17 and also made other corrections to insert and delete quotas. 


Presidential Proclamation 6179, dated September 13, 1990, eliminated the absolute quo- 


tas, and established low tariff rates for certain countries within quantitative limitations, 
and high tariff rate provisions for over the quantitative limitations and for other countries. 
Presidential Proclamation 6763, dated December 13, 1994, Paragraph 5, eliminated sub- 
headings 9904.50.20 and 9904.50.40, the Rates of Duties for Section 22 Fees, and delegated 
to the U.S. Trade Representative and the Department of Agriculture to set quantitative 
limitations and the amounts for specific countries by notice in the Federal Register. How- 
ever, new U.S. Additional Notes 2, 3, and 4 were inserted covering the provisions of sub- 
headings 9904.50.20, 9904.50.40, with quantitative limitations. The tariff rate quota 
provisions, other than changes in the quantitative limitations, have remained unchanged 
and we have low tariff duties within quantitative limitations, and high tariff rates for over 
the quantitative limitations. This is the scheme of the quota provisions for sugar classified 
in Chapter 17, HTSUS 

At this point in time, the sugar syrups subject to quotas under the HTSUS, were in syne 
with the quotas under the TSUS and the intent of the Presidential Proclamations. Prior to 
January 1, 1989, the sugar syrups in question, would have been classified in item 155.75, 
TSUS, subject to an absolute quota. There is no evidence that the conversion to HTSUS, 
intended to change the quotas and in this case, there is an artificial processing by Heart- 
land to avoid the quota. 

The Tariff Act of 1930, as amended, and the TSUS, treated molasses, a by-product from 
the refining of sugar cane and beets, differently from sugar and sugar syrups. The HTSUS 
clearly treats them differently. Raw sugar can be refined falling short of the less than 6 % 
requirement or it can be further refined to the point until it has less than the 6 % (of impuri- 
ties). In both cases, the sugar is derived from cane or beet. Molasses is a by-product derived 
from the refining of sugar cane or beets. However, molasses is not sugar derived from the 
refining of sugar cane or sugar beets. 

Subheading 1702.90.1000, HTSUS (1995), provides for other sugar syrups not contain- 
ing added flavoring or coloring matter, derived from sugar cane or sugar beets, and contain- 
ing soluble non-sugar solids (excluding any foreign substances that may have been 
added or developed in the product) equal to 6% or less by weight of the total soluble solids. 
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The mixture of molasses with sugar is not arefining process for raw sugar, and the addition 


of water to such a mixture does not create a “sugar syrup” derived from a refining process 
from sugar cane or sugar beet. Since subheading 1702.90.10 and 1702.90.20 (the current 
tariff rate quotas for the 6 % less rule) and subheading 1702.90.40, the over the 6 % rule, 
only apply to sugar syrups derived from sugar cane or sugar beets, and does not include 
molasses or a mixture of sugar and molasses, the syrup consisting of a mixture of sugar and 
molasses, cannot be classified by virtue of GRI 1 in subheadings 1702.90.10/20 or 
1702.90.40, unless the added molasses with its impurities are excluded. And then, the sug- 
ar syrup would be classified by virtue of GRI 1 in subheadings 1702.90.10/20, subject to tar- 
iff rate quotas. We believe that molasses with its impurities is a foreign substance and 
excluded in determining the 6 % rule of subheading 1702.90.1000, HTSUS 

Subheadings 1702.90.10, and 1702.90.20, HTSUS, provides for sugar syrups derived 
from sugar cane of sugar beets containing soluble non-sugar solids (excluding any foreign 
substances that may have been added or developed in the process) equal to 6 % or less by 
weight of the total soluble solids. The sugar used in the process in Canada presumably met 
this criteria. The addition of the molasses to the sugar is a foreign substance containing 
impurities in producing the sugar syrup and, therefore, we exclude the molasses with im- 
purities in calculating the 6 % rule. Further, as stated, the conversion of the TSUS to 
HTSUS, and with the corrections of Presidential Proclamation 6151, indicate no intention 
to permit asyrup consisting of a mixture of sugar and molasses to be exempt from the quota 
provisions unless it was for use as animal feed 

There is a view that since the molasses is naturally found in sugar cane or sugar beets, it 
meets the requirements of subheadings 1702.90.10/20, HTSUS, in that it (molasses) is de- 
rived also from sugar cane or sugar beets. As stated above, molasses is derived as a by-prod- 
uct from the refining of sugar cane or sugar beets and it is not derived as sugar from the 
refining of sugar cane or sugar beets. Thus, molasses syrups are classified in heading 1703, 
HTSUS, and not in heading 1702, HTSUS. 

The Explanatory Notes (EN’s) to the Harmonized Commodity Description and Coding 
System, which represent the official interpretation of Harmonized Tariff System at the in- 
ternational level, facilitate classification under the HTSUS by offering guidance in under- 
standing the scope of the Headings and General Rules of Interpretation of the HTSUS. A 
view has been expressed that since the EN’s state that heading 1701 “ covers brown sugar 
consisting of white sugar mixed with small quantities of, e.g., caramel or molasses, * * *” it 
is permissible to add water to such sugar and molasses and have a sugar syrup in heading 
1702. The EN’s go on to state that “it should be noted that cane and beet sugar fall in this 
subheading only when in the solid form (including powders); such sugar may contain add- 
ed flavoring or colouring matter.” Subheadings 1701.11 and 1701.12 covers cane and beet 
sugars in solid form not containing added flavoring or coloring matter, but subheadings 
1701.91 and 1701.99, covers cane and beet sugars that do contain added flavoring or color- 
ing matter. However, for sugar syrups, heading 1702 provides for sugar syrups not contain- 
ing added flavoring or coloring matter, therefore, the heading specifically excludes, sugar 
syrups containing added flavoring or coloring matter. In addition, the EN’s for sugar syr- 
ups under heading 1702, specifically state “they do not contain added flavoring or colouring 
matter” and there is no indication that molasses is permissible. 

We conclude that the sugar syrup in question would have been subject to quota under the 
TSUS, and as intended, the sugar quota provisions of the TSUS were carried over in the 
conversion tothe HTSUS. The HTSUS at the four and six digit level represents the tariffat 
the international level. A further breakout is permitted at the national level beyond the six 
digit breakout, provided that the subheadings are covered by the heading at the interna- 
tional level of the Harmonized System to meet the needs of the individual members of the 
international system. Subheadings 1702.90.05 through 1702.90.40, HTSUS, at the eight 
digit level, fit the specific needs of the commerce of the United States and the quota provi- 
sions of the TSUS were carried over in the conversion to the HTSUS. 

Accordingly, the TSUS quota provisions for sugar syrups may be considered to deter- 
mine what was intended to be included or excluded from the sugar quota provisions of the 
HTSUS. We must conclude that sugar mixed with molasses with the addition of water to 
make a syrup was not intended to be excluded from the quota provisions under the TSUS 
and the Presidential Proclamations, and such merchandise was excluded from the quota 
provisions if the merchandise was imported for animal feed. See item 155.40, TSUS, cited 
above. Otherwise, it was classified in item 155.75, TSUS, subject to absolute quota. 





stated above, the sugar syrups as described, in their condition as 

d as sugar syrups derived from sugar cane or sugar beets, and con 

r solids (excluding any foreign substances that may have been add 

1 e product) equal to 6 percent or less by weight of the total soluble 
eading 1702.90.1000, HTSUS, subject to the quantitative quota limitations 
nal Note 5 to Chapter 17. If the quantitative limitations have been reached 
lassified in subheading 1702.90.2000, HTSUS, an over the tariff rate quota 


+t 


revoked. In accordance with 19 U.S.C. 1625(c), this ruling will become 
after its publication in the CUSTOMS BULLETIN 
JOHN DURANT 
Director, 
Commercial Rulings Division 


REVOCATION AND MODIFICATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF MIXTURES OF COMPOUNDS OF 
YTTRIUM (YTTRIUM OXIDE) 


\GENCY: U.S. Customs Service, Department of the Treasury. 
\CTION: Notice of revocation and modification of tariff classification 
ruling letters and revocation of treatment relating to the tariff classifi- 
cation of mixtures of compounds of yttrium. 


SUMMARY: Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by § 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking four rulings and modifying a fifth ruling per- 
taining to the tariff classification of mixtures of compounds of yttrium 
yttrium oxide) and any treatment previously accorded by Customs to 
substantially identical transactions. Notice of the proposed revocation 
and modification was published on July 14, 1999, in the Customs BUL- 
LETIN, Vol. 33, No. 28. 


EFFECTIVE DATE: This revocation/modification is effective for mer- 
chandise entered or withdrawn from warehouse for consumption on or 
after November 8, 1999. 


FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, Gen- 
eral Classification Branch, (202) 927-1172. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. 
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Law 103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effec- 
tive. Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from the 
law are “informed compliance” and “shared responsibility” 
These concepts are based on the premise that in order to maximize vol 
untary compliance with Customs laws and regulations, the trade com 
munity needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on Cus- 
toms to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the Customs and 

tion 
484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of re- 
cord is responsible for using reasonable care to enter, classify and de- 
clare value on imported merchandise, and to provide other necessary 
information to enable Customs to properly assess duties, collect accu- 
rate statistics and determine whether any other applicable legal re- 
quirement is met. 

Pursuant to Customs obligations, a notice was published on July 14, 
1999, in the CUSTOMS BULLETIN, Volume 33, Number 28, proposing to 
revoke New York Ruling (NY) 856525 dated October 16, 1990, NY 
855057 dated August 10, 1990, NY 854686 dated August 9, 1990, and 
NY 851514 dated May 2, 1990, and to modify NY 884253 dated April 14, 
1993, each of which classified various mixtures containing yttrium ox- 
ide in subheading 2846.90.20, Harmonized Tariff Schedule of the 
United States (HTSUS), as other mixtures of rare-earth oxides. Two 
comments were received in response to this notice. 

As stated in the proposal, this revocation/modification will cover any 
rulings on this merchandise which may exist but have not been specifi- 
cally identified. Any party who has received an interpretive ruling or 
decision (i.e. ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should have advised Customs during the comment period. Similarly, 
pursuant to section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C 
1625(c)(2)), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, be the result of the importer’s reliance on a ruling 
issued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the HTSUS. Any person 
involved in substantially identical transactions should have advised 
Customs during this notice period. An importer’s reliance on a treat- 
ment of substantially identical transactions or on a specific ruling not 
identified in this notice may raise the rebuttable presumption of lack of 
reasonable care on the part of the importer or its agents for importa- 
tions subsequent to the effective date of this final decision. 
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In the proposed revocation/modification rulings attached to the Cus- 
rOMS BULLETIN notice, Headquarters Ruling (HQ) 962102, HQ 962328, 


and HQ 962329, mixtures containing by weight 19% 


or less, or 85% o1 
f 


more O 


f yttrium oxide equivalent would be classifiable in subheading 
2846.90.80, HTSUS, as other than mixtures of rare-earth oxides or 


rare-earth chlorides, other. The two commenters responding to the pro- 
posal contend that yttrium is a rare-earth element. One commenter 
cites various technical references to support this contention and the 
other concedes that although yttrium oxide is not normally considered 
a rare-earth compound, on the basis of the Explanatory Notes to the 
Harmonized Commodity Description and Coding System (EN) 28.46 it 
is clear that the drafters of the HTSUS intended that yttrium oxide be 
considered a rare-earth compound for classification purposes. 

Customs has thoroughly considered the comments. However, based 
on a review of the common and popular definitions of the pertinent 
terms and, in particular, on the use of the terms “rare-earth” and “yt- 
trium” in the context of the statutory scheme, Customs concludes that 
for purposes of heading 2846, HTSUS, compounds of rare-earth metals 
are distinguished from compounds of yttrium (or of scandium). Support 
for this conclusion is found in ENs 28.46 and 28.05. The analysis for 
Customs conclusion is set forth in HQ 962102, HQ 962328, and HQ 
962329, respectively, Attachments A, B, and C to this document 

Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking 
any treatment it previously accorded to substantially identical transac- 
tions. 

In accordance with 19 U.S.C. 1625(c), these rulings will become effect 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: August 24, 1999. 
MARVIN AMERNICK, 
for John A. Durant, Director, 
Commercial Rulings Division. 


[Attachments] 
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LATTACHMENT A} 


DEPARTMENT OF THE TREASURY 
US. Customs SERVIC! ; 
Washington, DC, August 24, 1999 
CLA-2 RR:CR:GC 962102 EAB/PH 
Category: Classification 
Tariff No. 2846.90.40 and 2846.90.80 
PETERSON, ESQUIRE 
PETERSON & WILLIAMS 
1 Street, 34th 


NY 10004 
Mixtures of compounds of yttrium; NY 856525, NY 855057 and NY 854686 revoked 


DEAR Mr. PETERSON 

In New York Ruling Letter (NY) 856525 dated October 16, 1990, and NY 855057 dated 
August 10, 1990, issued to you on behalf of your client USR Optonix Inc., by the Director, 
Customs National Commodity Specialist Division, New York, mixtures of compounds of yt- 
trium with — of rare earth metals were held to be classifiable in subheading 
2846.90.20, Harmonized Tariff Se hedule of the U nited States (HTSUS), as mixtures of 
rare earth oxides other than cerium oxides. In NY 854686 dated August 9, 1990, issued to 
you on behalf of the same client, by the Area Director, New York Seaport, a mixture of yt- 
trium oxide and terbium oxide was held to be classifiable in subheading 2846.90.20, 
HTSUS 

Pursu 


ar 
section 62: 


to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
»f Title VI (Customs Modernization), of the North American Free Trade Agree- 
ment Im iplementation Act (Pub. Law 103-182, 107 Stat. 2057), notice of the proposed revo- 
cation of NY 856525, NY 855057, and NY 854686 was published on July 14, 1999, in the 
CUSTOMS BULLETIN, Volume 33, Number 28. Two comments, which are addressed in this 
ruling, were received 


it 
2 
> ¢ 


= 
Facts 
[he merchandise consists of: 


1 


1. A powder composed of europium oxide and vary small amounts of gadolinium, yt- 
trium and neodymium oxides (NY 856525); 


2. A powder composed of terbium oxide and very small amounts of gadolinium, yttrium 
and neodymium oxides (NY 855057); and 


? 


3. A powder composed of yttrium oxide and a small amount of terbium oxide (NY 
854686) 


The merchandise is used in the electronics field 
Issue: 


Whether mixtures of compounds of yttrium (yttrium oxide) with compounds of rare- 
earth metals are classifiable as mixtures of compounds of rare-earth metals or as mixtures 
of compounds of yttrium. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6, taken in order. 

The Harmonized Commodity Description and Coding system Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide acommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
classification of merchandise under the System. Customs believes the ENs should always 


be consulted. See T.D. 89-80, published in the Federal Register August 23, 1989 (54 FR 
35127, 35128). 
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There is no disagreement that the articles are classified in heading 2846, HTSUS 
heading and subhe:s nn under consideration are as follows 
inorganic or organic, of rare-earth meta 
f mixtures of these metals 


rium compounds 
Mixtures o yre-earth oxides 


Yttrium bearing materials and compounds 

weight more than 19 percent but less than 85 percent 
trium oxide equivalent 

Other 


“ +} ? } } ling 
s the meaning ol ‘rare-eartn metals as used 1n head 


trium is included within that term). “It is well establi 


sally defined and the legislative history is insufficient 


term is to be construed in accordance with its common a! 
e Corp. v. United States, 35 F. Supp. 2d 922, 9 
1 States, 9 Fed. Cir. (T) 33, 37,920 F2d910(F 


Dictionary American Er h (3rd Coll. Ed., 1988), defi 

“any ol agro up of ré are me tall ic ( chemica lelements with consecutiv 

numbers of 57 to 71 inclusive ’ (Yttrium has the atomic number 39, and thu 

» included within this definition.) Webster’s Third New International Dicti« 
glish Language (1993) defines “rare-earth element or rare-earth metal” as 
of the series of metallic elements whose oxides are the rare earths, which include the 
elements following lanthanum through lutetium with atomic numbers 58 

71, usu. Lanthanum itself, and according to some yttrium and even sc: 


} 


Similar to the latter, the En icyclopedia Americana (international Ed. 1980, vol. 23, at 
260) describes the term “rare earth” as “ includ[ing] the 14 elements of the lanthanide 
series of ha eavioiee taille betta with atomic number 58 through lutetium with number 
71) [and] [i]n addition, lanthanum (no. 57) is often included among the rare-earth 
ments, and scandium (no. 21) and yttrium (no. 39) are sometimes malodel la rely | be. 
difficult of separating them chemically from the lanthanides.” As noted in 
proposed ruling attached to the CUSTOMS BULLETIN proposal, according to Hawley’s Con 
densed Chemical Dictionary, Twelfth Edition, Van Nostrand Reinhold Company, New 
York, NY, 12 CCD 993, rare earth, “ Yttrium * alt hough not arare earthe lement, 
is found associated with the rare earths and is only separated with difficulty. 

Thus, the meaning of “rare earth” is ambiguous. However, in this regard, we note that 
the Court of Appeals for the Federal Circuit hooked hat “(s|tatutory interpretation ‘isa 
holistic endeavor. A provision that may seem ambiguous in isolation is often clarified by the 
remainder of the statutory scheme—because * * * only one of the permissible meanings 
produces a substantive effect that is compatible with the rest of the law.’” (Goodman Mfg 
L.P.v. United States, 69 F.3d 505, 510 (Fed. Cir. 1995)). Following the guidance of the Court 
in Goodman, supra, the distinction between mixtures of rare-earth oxides or chlorides and 


other than such mixtures, in subheading 2846.90, HTSUS, is clarified by the “remainder of 
the statutory scheme”. That is, heading 2846 refers to compounds or mixtures of “ra 
earth metals, of yttrium or of scandium”. That is, the heading distinguishes between rare 
earth metals and yttrium or scandium. Not only is this consistent with the above common 
or popular and technical definitions of “rare-earth” and “yttrium”, which only “some 
times” include yttrium among the rare-earth metals, it is also consistent with the ENs 
That is, EN 28.46 states “[t \his heading covers the inorganic or organic compounds of yt 
trium, of scandium or of the rare-earth metals of heading 28.05 (lanthanum, cerium, pra- 
seodymium, neodymium, samarium, europium, gadolinium, terbium, dysprosium, 
holmium, erbium, thulium, ytterbium, lutetium).” If we refer to EN 28.05, the distinction 
is even clearer. That EN states, in part: 
Rare-earth metals (the term “rare-earth” applies to their oxides) or lanthanons com- 
prise the elements with atomic numbers from 57 to 71 in the periodic system|.] 
lhis heading also covers scandium and yttrium which resemble the rare-earth 
metals quite closely * * 
Accordingly, we conclude that, for purposes of he¢ aiding 2846, HTSUS, compounds of yt- 
trium, or mixtures of compounds of yttrium (yttrium oxide) with compounds of rare-earth 
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metals are properly classifiable in subheading 2846.90.40 or 2846.90.80, HTSUS, depend- 
ing on the yttrium oxide content (if more than 19% but less than 85% by weight of yttrium 
oxide equivalent in the former, otherwise in the latter) 


Holding 
Mixtures of compounds of yttrium (yttrium oxide) with compounds of rare-earth metals 
are properly classifiable in subheading 2846.90.40 or 2846.90.80, HTSUS, depending on 


the yttrium oxide content (if more than 19% but less than 85% by weight of yttrium oxide 
equivalent in the former, otherwise in the latter) 


Effect on Other Rulings: 

NY 856525, NY 855057 and NY 854686 are revoked 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CuSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, August 24, 1999. 
CLA-2 RR:CR:GC 962328 EAB/PH 
Category: Classification 


Tariff No. 2846.90.80 
Mr. RALPH C. MEOLA 


RHONE-POULENC IN¢ 

CN 7500 

Cranbury, NJ 08512-7500 

Re: Mixtures of compounds of yttrium; NY 851514 revoked. 


DEAR Mr. MEOLA 

In New York Ruling Letter (NY) 851514 dated May 2, 1990, issued to you on behalf of 
Rh6éne-Poulene, Inc., by the Area Director, New York Seaport, a mixture of yttrium oxide 
and terbium oxide was held to be classifiable in subheading 2846.90.20, HTSUS, as a mix- 
ture of rare-earth oxides other than cerium oxides. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization), of the North American Free Trade Agree- 
ment Implementation Act (Pub. Law 103-182, 107 Stat. 2057), notice of the proposed revo- 
cation of NY 851514 was published on July 14, 1999, in the CUSTOMS BULLETIN, Volume 33, 
Number 28. Two comments, which are addressed in this ruling, were received. 


Facts: 
The merchandise is a mixture of 99.99 % yttrium oxide and 20 ppm terbium oxide. 


Issue: 


Whether mixtures of compounds of yttrium (yttrium oxide) with compounds of rare- 
earth metals are classifiable as mixtures of compounds of rare-earth metals or as mixtures 
of compounds of yttrium. 


Law and Analysis: 
Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 


(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
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headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6, taken in order. 
lhe Harmonized Commodity Description and Coding system Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide acommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
ation of merchandise under the System. Customs believes the ENs should always 
Ited. See T.D. 89-80, published in the Federal Register August 23, 1989 (54 FR 
sagreement that the articles are classified in heading 2846, HTSUS. The 
and subheadings under consideration are as follows: 
Compounds, inorganic or organic, of rare-earth metals, of yttrium or of 
scandium, or of mixtures of these metals 
Cerium compounds 
Other 
Mixtures of rare-earth oxides or of rare-earth chlorides 
Other 
Yttrium bearing materials and compounds containing by 
weight more than 19 percent but less than 85 percent yt- 
trium oxide equivalent 
2846.90.80 Other 
lhe key to this matter is the meaning of “rare-earth metals”, as used in heading 2846, 
HTSUS (i.e., whether yttrium is included within that term). “It is well established that 
when a tariff term is not specifically defined and the legislative history is insufficient in 
establishing a definition ‘the term is to be construed in accordance with its common and 
popular meaning” (American Bayridge Corp. v. United States, 35 F Supp. 2d 922, 933 (CIT 
1998), quoting E.M. Chemicals v. United States, 9 Fed. Cir. (T) 33, 37, 920 F2d 910 (Fed. Cir. 
1990)). 


Webster’s New World Dictionary of American English (3rd Coll. Ed., 1988), defines 
‘rare-earth metals” as “any of a group of rare metallic chemical elements with consecutive 
atomic numbers of 57 to 71 inclusive * * *” (Yttrium has the atomic number 39, and thus 
would not be included within this definition.) Webster’s Third New International Dictio- 


nary of the English Language (1993) defines “rare-earth element or rare-earth metal” as 
“any of the series of metallic elements whose oxides are the rare earths, which include the 
fourteen elements following lanthanum through lutetium with atomic numbers 58 
through 71, usu. Lanthanum itself, and according to some yttrium and even scandium 

” Similar to the latter, the Encyclopedia Americana (international Ed. 1980, vol. 23, at 
260) describes the term “rare earth” as “* * * includ[ing] the 14 elements of the lanthanide 
series of the periodic table (cerium with atomic number 58 through lutetium with number 
71) [and] [i]n addition, lanthanum (no. 57) is often included among the rare-earth ele- 
ments, and scandium (no. 21) and yttrium (no. 39) are sometimes included—largely be- 
cause of the difficult of separating them chemically from the lanthanides.” As noted in the 
proposed ruling attached to the CUSTOMS BULLETIN proposal, according to Hawley’s Con- 
densed Chemical Dictionary, Twelfth Edition, Van Nostrand Reinhold Company, New 
York, NY, 12 CCD 993, rare earth, “* * * Yttrium * * * although not arare earth element, 
is found associated with the rare earths and is only separated with difficulty.” 

Thus, the meaning of “rare earth” is ambiguous. However, in this regard, we note that 
the Court of Appeals for the Federal Circuit has stated that “[s]tatutory interpretation ‘isa 
holistic endeavor. A provision that may seem ambiguous in isolation is often clarified by the 
remainder of the statutory scheme—because * * * only one of the permissible meanings 
produces a substantive effect that is compatible with the rest of the law.’” (Goodman Mfg., 
L.P v. United States, 69 F.3d 505, 510 (Fed. Cir. 1995)). Following the guidance of the Court 
in Goodman, supra, the distinction between mixtures of rare-earth oxides or chlorides and 
other than such mixtures, in subheading 2846.90, HTSUS, is clarified by the “remainder of 
the statutory scheme”. That is, heading 2846 refers to compounds or mixtures of “rare- 
earth metals, of yttrium or of scandium”. That is, the heading distinguishes between rare- 
earth metals and yttrium or scandium. Not only is this consistent with the above common 
or popular and technical definitions of “rare-earth” and “yttrium”, which only “some- 
times” include yttrium among the rare-earth metals, it is also consistent with the ENs. 
That is, EN 28.46 states “[t]his heading covers the inorganic or organic compounds of yt- 
trium, of scandium or of the rare-earth metals of heading 28.05 (lanthanum, cerium, pra- 
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seodymium, neodymium, samarium, europium, gadolinium, terbium, dysprosium, 
holmium, erbium, thulium, ytterbium, lutetium).” If we refer to EN 28.05, the distinction 
is even clearer. That EN states, in part: 
Rare-earth metals (the term “rare-earth” applies to their oxides) or lanthanor 
prise the elements with atomic numbers * * * from 57 to 71 in the periodic system 
This heading also covers scandium and yttrium which resemble the rare-earth 
metals quite closely 


or 


unds 
OUNnG 


Accordingly, we conclude that, for purposes of heading 2846, HTSUS, compx 
trium, or mixtures of compounds of yttrium (yttrium oxide) with compounds o 
metals are properly classifiable in subheading 2846.90.40 or 2846.90.80, HTSUS 
ing on the yttrium oxide content (if more than 19% but less than 85% by weight of 


oxide equivalent in the former, otherwise in the latter 


[rare-earth 


Holding: 

A mixture of 99.99% yttrium oxide and 20 ppm terbium oxide is properly classified in sub 
heading 2846.90.80, HTSUS, as a compound or mixture of yttrium containing by wei 
more than 85% yttrium oxide equivalent. 


on Other Rulir gs: 

NY 851514 is revoked 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)) 

MARVIN AMERNICK 
(for John A. Durant, Director, 
Commercial Rulings Division 


[ATTACHMENT C]} 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, August 24, 1999 
CLA-2 RR:CR:GC 962329 EAB/PH 
Category: Classification 
Tariff No. 2846.90.80 and 2846.90.20 
Mr. DavipD A. SINCLAIR 
SINKO RESOURCES, INC 
444 Park Avenue So., Suite 602 
New York, NY 10016 


Re: Mixtures of compounds of yttrium; NY 884253 modified. 


DEAR Mk. SINCLAIR 

In New York Ruling Letter (NY) 884253 dated April 14, 1993, issued to you on behalf of 
Sinko Resources, Inc., by the Area Director, New York Seaport, a mixture of oxides of yt 
trium and oxides of europium and another mixture of oxides of yttrium, europium and ter- 
bium were classified in subheading 2846.90.20, Harmonized Tariff Schedule of the United 
States (HTSUS) as mixtures of rare earth oxides except cerium oxides. A third mixture 
composed of oxides of lanthanum, cerium and terbium, was classified in subheading 
2846.90.20, HTSUS, as a mixture of compounds of rare earth oxides containing cerium ox 
ide. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 


ed 
section 623 of Title VI (Customs Modernization), of the North American Free Trade Agree- 
ment Implementation Act (Pub. Law 103-182, 107 Stat. 2057), notice of the proposed mod- 
ification of NY 884253 was published on July 14, 1999, in the CUSTOMS BULLETIN, Volume 
33, Number 28. Two comments, which are addressed in this ruling, were received. 
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Facts 


Three mixtures are presented. The first is composed of oxides of yttrium and europium 


the second is composed of oxides of yttrium, europium and terbium; the third is composet 
of oxides of lanthanum, cerium and terbium 
Issue 
Whether mixtures of compounds of yttrium (yttrium oxide) with compounds of rare 
] } 


earth metals are classifiable as mixtures of compounds of rare-earth metals or as mixt 


i IXLUreS 
ol compounds of yttrium 
Law and Analysis 

Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 

(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 

hat for legal purposes, classification shall be determined according to the term 
headings and any relative section or chapter notes, and provided the headings or notes 
not require otherwise, according to GRIs 2 through 6, taken in order. 

The Harmonized Commodity Description and Coding system Explanatory Notes (ENs 
constitute the official interpretation of the Harmonized System. While not legally binding 
on thecontracting parties, and therefore not dispositive, the ENs provide acommentary o1 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
‘lassification of merchandise under the System. Customs believes the ENs should always 
be consulted. See T.D. 89-80, published in the Federal Register August 23, 1989 (54 FR 
: 35128) 

re is no disagreement that the articles are classified in heading 2846, HTSUS. The 
HTSUS heading and subheadings under consideration are as follows 

2846 Compounds, inorganic or organic, of rare-earth metals, of yttrium or of 

scandium, or of mixtures of these metals 

2846.10.00 Cerium compounds 

2846.90 Other 

2846.90.20 Mixtures of rare-earth oxides or of rare-earth chlorides 

Other: 

2846.90.40 Yttrium bearing materials and compounds containing by 
weight more than 19 percent but less than 85 percent yt- 
trium oxide equivalent 

2846.90.80 Other 

The key to this matter is the meaning of “rare-earth metals”, as used in heading 2846, 
HTSUS (.e., whether yttrium is included within that term). “It is well established that 
when a tariff term is not specifically defined and the legislative history is insufficient in 
establishing a definition ‘the term is to be construed in accordance with its common and 
popular meaning” (American Bayridge Corp. v. United States, 35 F. Supp. 2d 922, 933 (CIT 
1998), quoting E.M. Chemicals v. United States, 9 Fed. Cir. (T) 33, 37,920 F2d 910 (Fed. Cir 
1990)) 

Webster’s New World Dictionary of American English (3rd Coll. Ed., 1988), defines 
“rare-earth metals” as “any of a group of rare metallic chemical elements with consecutive 
atomic numbers of 57 to 71 inclusive * * *” (Yttrium has the atomic number 39, and thus 
would not be included within this definition.) Webster’s Third New International Dictio- 
nary of the English Language (1993) defines “rare-earth element or rare-earth metal” as 
“any of the series of metallic elements whose oxides are the rare earths, which include the 
fourteen elements following lanthanum through lutetium with atomic numbers 58 
through 71, usu. Lanthanum itself, and according to some yttrium and even scandium 

* *” Similar to the latter, the Encyclopedia Americana (international Ed. 1980, vol. 23, at 
260) describes the term “rare earth” as “* * * includ[ing] the 14 elements of the lanthanide 
series of the periodic table (cerium with atomic number 58 through lutetium with number 
71) [and] [iJn addition, lanthanum (no. 57) is often included among the rare-earth ele- 
ments, and scandium (no. 21) and yttrium (no. 39) are sometimes included—largely be- 
cause of the difficult of separating them chemically from the lanthanides.” As noted in the 
proposed ruling attached to the CusToMsS BULLETIN proposal, according to Hawley’s Con- 
densed Chemical Dictionary, Twelfth Edition, Van Nostrand Reinhold Company, New 
York, NY, 12 CCD 993, rare earth, “* * * Yttrium * * * although nota rare earth element, 
is found associated with the rare earths and is only separated with difficulty.” 

Thus, the meaning of “rare earth” is ambiguous. However, in this regard, we note that 
the Cour of Appeals for the Federal Circuit has stated that “[s]tatutory interpretation ‘isa 
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holistic endeavor. A provision that may seem ambiguous in isolation is often clarified by the 


remainder of the statutory scheme—because * * * only one of the permissible meanings 
produces a substantive effect that is compatible with the rest of the law.’” (Goodman Mfg 

L.Pv. Unit ates, 69 F3d 505, 510 (Fed. Cir. 1995)). Following the guidance of the Court 
in Goodman, supra, the distinction between mixtures of rare-earth oxides or chlorides and 
other than such mixtures, in subheading 2846.90, HTSUS, is clarified by the “remainder of 


the statutory scheme”. That is, heading 2846 refers to compounds or mixtures of “rare 
| 


earth metals, of yttrium or of scandium”. That is, the heading distinguishes between rare 
earth metals and yttrium or scandium. Not only is this consistent with the above common 
or popular and technical definitions of “rare earth” and “yttrium”, which only “some 
times” include yttrium among the rare-earth metals, it is also consistent with the ENs 
That is, EN 28.46 states “[t]his heading covers the inorganic or organic compounds of yt- 
yf scandium or of the rare-earth metals of heading 28.05 (lanthanum, cerium, pra- 
seodymium, neodymium, samarium, europium, gadolinium, terbium, dysprosium 
holmium, erbium, thulium, ytterbium, lutetium).” If we refer to EN 28.05, the distinction 
is even clearer. That EN states, in part: 
Rare-earth metals (the term “rare-earth” applies to their oxides) or lanthanons com 


he elements with atomic numbers ‘from 57 to 71 in the periodic system| 


prise t 
This heading also covers scandium and yttrium which resemble the rare-eart! 


metals quite closely 


Accordingly, we conclude that, for purposes of heading 2846, HTSUS, compounds of yt 


metals are properly classifiable in subheading 2846.90.40 or 2846.90.80, HTSUS, depend- 


ing on the yttrium oxide content (if more than 19% but less than 85% by weight of yttrium 
oxide equivalent in the former, otherwise in the latter 


Holdings: 


Mixtures of compounds of yttrium (yttrium oxide) with compounds of rare-earth metals 
are properly classifiable in subheading 2846.90.40 or 2846.90.80, HTSUS, depending on 
the yttrium oxide content (if more than 19% but less than 85% by weight of yttrium oxide 
equivalent in the former, otherwise in the latter). 

Mixtures of compounds of the rare-earth metals lanthanum, cerium and terbium are 
properly classifiable in subheading 2846.90.20, HTSUS, as mixtures of rare-earth oxides 


Effect on Other Rulings 

NY 884253 is modified. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
J 5(c)(1) does not constitute a change of practice or position in accordance with 

10(c)(1), Customs Regulations (19 CFR 177.10(c)(1 

MARVIN AMERNICK 
(for John A. Durant, Director, 


Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
PNEUMATIC HAND TOOLS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling relating to the tariff classifica- 
tion of certain pneumatic hand tools, and revoking any treatment 
Customs has previously accorded to substantially identical transac- 
tions. Notice of the proposed modification was published on July 14, 
1999, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 8, 1999. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to Customs obligations, a notice was published on July 14, 
1999, in the CusTOMS BULLETIN, Volume 33, Number 28, proposing to 
modify HQ 227562, dated March 3, 1999. Among other things, this rul- 
ing classified certain pneumatic hand tools as socket wrenches, in sub- 
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heading 8204.20.00, Harmonized Tariff Schedule of the United States 
(HTSUS). No comments were received in response to this notice. 

As stated in the proposed notice this modification will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretative ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision, or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised Customs during the comment period. Similarly, pursuant 
to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during this notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

In HQ 227562, Customs held, among other things, that certain pneu- 
matic hand tools were classified in subheading 8204.20.00, HTSUS, as 
indicated. Upon further review, this classification is incorrect. Customs 
is modifying HQ 227562 to reflect the proper classification of the hand 
tools in subheading 8467.11.50, HTSUS, as other pneumatic, rotary 
type tools for working in the hand, pursuant to the analysis in HQ 
962926 which is set forth as the Attachment to this document. Addition- 
ally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any treat- 
ment it previously accorded to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 

Dated: August 24, 1999. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 
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[MENT OF THE TREASURY 
US. CUSTOMS SERVICE 
shington, DC, August 24, 1999 
‘LA-2 RR:CR:GC 962926 JAS 
Ca tegory Classification 
lariff No. 8467.11.50 


DESIDERIO, LEBOWITZ & SILVERMAN LLP 
Street, N.E., Suite 2980 


Modified; Pneumatic Tools for Working in the Hand; Pneumatic Ratchet 


1. reference to your letter of June 1 B 1999, on a be alf of NMTC, Inc., d/b/a Matco 
which you re 


request reconsideration of HQ 227562, dated March 3, 1999. HQ 
lecision on Protest 2002 97-100267, held in part that certain pneumatic hand 


»cket wrenches, classifiable in subheading 8204.20.00, Harmonized Tariff 
edule of the United States (HTSUS). We have reviewed this ruling and determined that 
‘lassification provided is 


eneee 625(c)(1), Tariff A £1930 (19 U.S.C. 1625(c)(1)), as amended by 
merican Free Trade Agree- 
ment Im Tae ation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993 


itle 


VIC cuaeacibckanadis ation) of the 


), notice of the pro 
posed modification of HQ 227562 was published on July 14, 1999, 


Bi TIN, Volume 33, Number 28. No comments were r¢ 


in the CusTomMs 


in response to that notice 


Articles the subject of H@ 227562, are the light, mini, st andi ard and heavy-duty ratchets, 
ted models MT1825B 


§ 5B, MT 1826, MT 1825S, MT 1828, MT 1829, and MT1830. 
> advertized for use by 1 shops, dealership service de- 


repair personnel in garages, body 
nents, and other establishments in the automotive repair aftermarket. You submitted 


ur examination the MT1825B inch square drive ratchet wrench and the MT1830 3/8 
inch square drive ratchet wrench 
Submitted literature describes them as Air Ratchets, three in s inch drive size and three 
3/8 inch drive size. Each is equipped with a rotary air motor, positive action throttle for 
ecise speed control, and has a free air speed rating of from 175 to 300 rpm, complete with 
assembly instructions. The narrative description on the six tools in 
ssue here indicates they can be used as hand ratchets for initial loosening and final tight- 
ng up to 40 ft. Ibs. For this reason, HQ 227562 concluded they were not pneumatic tools 
for tariff purposes, as claimed by the protestant, but functioned as socket wrenches of 
ibed in heading 8204. H@ 227562 also addressed, among other things, the tariff 
sht, light mini, standard and heavy-duty ratchets and air ratchets, a Daas 


die grinder, and straight line and orbital sanders, but these tools are not in issue here. 


They 


alr hose and coupling ¢ 


lhe provisions under consideration are as follows 
Hand-operated spanners and wrenches * 


*- socket wrenches, with or 
without handles, drives or extensions * 


Socket wrenches, with or without handles, drives and 
extensions, and parts thereof 


* « * 


Tools for working in the hand; pneumatic, 
tained nonelectric motor 
Pneumatic 


hydraulic or with self-con- 


8467.11 Rotary type (including combined rotary-percussion): 
8467.11.10 Suitable for working metal 
8467.11.50 Other 


iSSueé 


Whether any or all of the six tool models are pneumatic tools 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, August 18, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO “PROTEIN A HYPER D” 
CHROMATOGRAPHY MEDIUM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of “Protein A Hyp- 
erD” chromatography medium. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling, and any treatment pre- 
viously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of “Protein A HyperD” chromatog- 
raphy medium, under the Harmonized Tariff Schedule of the United 
States (HTSUS). Comments are invited on the correctness of the in- 
tended action. 


DATE: Comments must be received on or before October 8, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch (202) 927-2326. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling pertaining to 
the tariff classification of “Protein A HyperD” chromatography me- 
dium. Although in this notice Customs is specifically referring to one 
ruling, New York Ruling Letter 890709, dated November 29, 1993, this 
notice covers any rulings on this merchandise which may exist but have 
not been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing data bases for rulings in addition to the one iden- 
tified. No further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the merchan- 
dise subject to this notice, should advise Customs during this notice per- 
iod. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs in- 
tends to revoke any treatment previously accorded by Customs to sub- 
stantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise Customs of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise issues 
of reasonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to this notice. 

In NY 890709, Customs ruled that “Protein A HyperD” chromatog- 
raphy medium was classified in subheading 3822.00.1090, HTSUS, the 
provision for “[d]iagnostic or laboratory reagents * * * [c]ontaining an- 
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tigens or antisera.” NY 980709 is set forth as “Attachment A” to this 
document 

After review and consideration of NY 890709, we are of the opinion 
that “Protein A HyperD” chromatography medium does not fall within 
subheading 3822.00.1090, HTSUS. Rather it is classifiable in subhead- 

3822.00.5090, HTSUS, which provides for diagnostic or laboratory 
reagents other than those containing antigens or antisera. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
890709, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HRL) 962429 (see At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received 


Dated: August 13, 1999. 


ing 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CuSTOMS SERVICE 
New York, NY, November 29, 1993 
CLA-2-38:S:N:N7:238 890709 

Category: Classification 

Tariff No. 3822.00.1090 
Mr. TED PEASE 
SEPRACOR IN‘ 
5 | Locke Drive 
Marlborough, MA 01752 


Re: The tariffclassification of “Protein A HyperD” Chromatography media, in bulk form, 
from France. 


DEAR MR. PEASE 

In your letter dated September 21, 1993, you requested a tariff classification ruling. 

The subject merchandise, “Protein A HyperD” isa chromatography media, in bulk form, 
which is used for the affinity separation of proteins. It is manufactured by attaching Pro- 
tein A (arecombinant staphylococcal protein, which is used as an immunochemical reagent 
for the detection and purification of immunoglobulins) to polystyrene beads. In our opin- 
ion, with respect to the instant merchandise, the Protein A acts in the capacity of an anti- 
gen, to which the immunoglobulins bind. 

The applicable subheading for the subject merchandise will be 3822.00.1090, Harmo- 
nized Tariff Schedule of the United States (HTS), provides for: Composite diagnostic or 
laboratory reagents, other than those of heading 3002 or 3006: containing antigens or anti- 
sera: other. The rate of duty will be free. As this merchandise is unconditionally free of duty, 
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based on its classification, this office will reserve comment on the dutiability of the Ameri- 
can material. 

[his merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, MD 20857, telephone number 
(202) 857-8400 

his ruling is being issued under 
tions (19 C.ER. 177 

\ copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 

uld be brought to the attention of the Customs officer handling the transaction 

JEAN F. MAGUIRE 
Area Direc tor, 
New York Seaport 


the provisions of Section 177 of the Customs Regula 


[ATTACHMENT B] 
DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 962429 MGM 
Category: Classification 
Tariff No. 3822.00.5090 
Mr. ARNAUD SCH 
BIOSEPRA IN« 
11] Lock e Drir e 
Marlborough, MA 01752 


Re: “ProteinA Ceramic HyperD F” “ProteinA Ceramic HyperD 20um” and “Protein A 
Hyper D” Chromatography Media; NY 890709. 


DEAR MR. SCHMUTZ 

his is in response to your letter of August 19, 1 , to the Customs National Commodi- 
ty Specialists Division in New York, requesting a binding ruling, under the Harmonized 
Tariff Schedule of the United States (HTSUS), for “ProteinA Ceramic HyperD F” and 
“ProteinA Ceramic HyperD 20um” chromatography media. Your letter was referred to this 
office for reply. We regret the delay. 

New York Ruling Letter (NY) 890709, issued to Sepracor Inc., your predecessor in inter- 
est, on November 29, 1993, classified a similar product, “Protein A HyperD” chromatogra- 
phy medium, in subheading 3822.00.1090, HTSUS, which provides for “[dliagnostic or 
laboratory reagents on a backing and prepared diagnostic or laboratory reagents whether 
or not on abacking, other than those of heading 3002 or 3006: [c]ontaining antigensor anti- 
sera:[o]ther.” 

Upon further consideration of this matter, we have concluded that the correct classifica- 
tion of Protein A based chromatography media is under subheading 3822.00.5090, HTSUS, 
which provides for “[d]iagnostic or laboratory reagents on a backing and prepared diagnos- 
tic or laboratory reagents whether or not on a backing, other than those of heading 3002 or 
3006: [o|ther: [o]ther.” 

Facts: 

“Protein A HyperD” chromatography medium consists of polystyrene beads bound to a 
number of Protein A ligands. “ProteinA Ceramic HyperD F” and “ProteinA Ceramic Hyp- 
erD 20um” differ from “Protein A HyperD” in that the bead substrate is a composite mate- 
rial of mineral ceramic and copolymer rather than polystyrene. Protein A ligands bind 
selectively to immunoglobulin G such that protein A based chromatography mediaare use- 
ful in column separation processes. 

Immunoglobulin G is an antibody which is produced as part of the body’s immune re- 
sponse to the presence of certain foreign bodies called antigens (antibody generators). Im- 
munoglobulin G binds to the antibody thereby identifying it as a target for immunological 
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attack. Immunoglobulin G is also capable of binding to protein A. However, it does not bind 

to protein A in the same manner as it would bind to an antigen. It is the crystallizable frag- 

ment (Fc) portion of immunoglobulin G which binds to protein A, while the antigen-bind 

: fragments (Fab) of immunoglobulin G bind with compatible antigens. Protein A does 
he immune response 


Is protein A an antigen such that protein A based chromatography media are diagnostic 
or laboratory reagents containing antigens of subheading 3822.00.10, HTSUS? 


Analysis: 


Merchandise imported into the United States is classified under the HTSUS. Tariffclas 
ation is governed by the principles set forth in the General Rules of Interpretation 
GRIs) and, in the absence of special language or context which requires otherwise, by the 
Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 


pretation are part of the HTSUS and are to be considered statutory provisions of law for all 


tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. In 
understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Harmo 
nized Commodity Description and Coding System may be utilized. The ENs, although not 
dispositive or legally binding, provide a commentary on the scope of each heading, and are 
generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed 


127 (August 23, 1989) 


oi the 


Protein A HyperD” chromatography medium was classified in subhead- 
ing3822.00.10, HTSUS, asa diagnostic or laboratory reagent containing antigens. An anti- 
gen is “any substance which is capable, under appropriate conditions, of inducing a specific 
immune response and of reacting with the products of that response.” Dorland’s Medical 
Dictionary, 27th ed., 1988. Protein Ais somewhat similar to an antigen in that it binds to an 
antibody, immunoglobulin G, however it does not induce an immune response and does not 
bind to the antigen-binding fragments of immunoglobulin G. Thus, protein A is not an anti- 
gen 


Holding 


Protein A based chromatography media, including “ProteinA Ceramic HyperD F” “Pro- 
teinA Ceramic HyperD 20um” and “Protein A Hyper D” chromatography media are classi- 
fied in yheading 3822.00.5090, HTSUS, as diagnostic or laboratory reagents not 
containing antigens or antisera 

NY 890709 is revoked 

JOHN DURANT 
Director, 
Commercial Rulings Division 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
SWEETENING PRODUCT KNOWN AS LC SUGAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter and the treatment relating to the classification of sweetening 
product known as LC Sugar 


SUMMARY: Pursuant to section 625(c), Tariff Act of 19380 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling, and any treatment pre- 
viously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of a sweetening product known as 
LC Sugar, under the Harmonized Tariff Schedule of the United States 
(HTSUS). Comments are invited on the correctness of the intended ac- 
tion. 


DATE: Comments must be received on or before October 8, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1800 Pennsylvania Avenue, 


N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Gen- 
eral Classification Branch (202) 927-1109. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title Vi (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI’), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
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sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 U.S.C. 
1625(c)(1)), as amended by section 628 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling pertaining to 
the tariff classification of a sugar sweetening product. Although in this 
notice Customs is specifically referring to one ruling, New York Ruling 
Letter (NYRL) C85738 dated April 22, 1998, this notice covers any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing data bases for rulings in addition to that identified. No further rul- 
ings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during _ notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Soe intends to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions. This treatment may, among other reasons, be the result of 
the importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same or 
similar merchandise, or the importer’s or Customs previous interpreta- 
tion of the HTSUS. Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise Customs of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise issues 
of reasonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to this notice. 

In NYRL C85738, Customs ruled that a food sweetener containing 
997.800g/kg. of cane sucrose, 2.150g/kg of potassium acesulfame, and 
0.50g kg of unidentif ‘ied abit, vas classified (by virtue of rule 3(b) 
of the General Rules of Inter rpretation ( (GRI) HTSUS) in subheadings 
1701.99.10, and 1701.99.50, HTSUS, subject to tariff rate quotas. 
NYRL C85738 is set forth as “Attachment A” to this document. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
C85738, and revoke any other ruling not specifically identified, to re- 
flect the proper classification of the merchandise in subheading 
2106.90.94, HTSUS. See Proposed Headquarters Ruling Letter 
961927, set forth as “Attachment B” to this document. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical trans- 
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actions. Before taking this action, consideration will be given to any 
written comments timely received. 


Dated: August 12, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
New York, NY, April 22, 1998. 
CLA-2-17:RR:NC:SP:232 C85738 
Category: Classification 
Tariff No. 1701.99.1000 and 1701.99.5000 
Mr. DONALD S. STEIN 
MANATT, PHELPS & PHILLIPS, LLP 
1501 M Street N.W. 
Suite 700 
Washington, DC 20005-1702 


Re: The tariff classification of LC Sugar from Mexico. 


DEAR MR. STEIN 

In your letter dated March 20, 1998, on behalf of METCO, S.A. de C.V., you requested a 
tariff classification ruling. 

A sample was submitted withy our request. The subject merchandise is a white crystal- 
line powder, which is stated to contain 997.800g/kg. sucrose, 2.150g/kg. potassium acesul- 
fame and the balance various unidentified substances. LC Sugar is described as a 
low-calorie, high-intensity sweetener, which is produced by the co-crystallization of sugar 
cane and potassium acesulfame. 

The applicable subheading for the LC Sugar, ifdescribed in additional U.S. note 5 to chap- 
ter 17 and entered pursuant to its provisions, will be 1701.99.1000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for cane or beet sugar and chemically 
pure sucrose, in solid form: other. The general rate of duty will be 3.6606 cents per kilogram 
less 0.020668 cents per kilogram for each degree under 100 degrees (and fractions of a de- 
gree in proportion) but not less than 3.143854 cents per kilogram. If not described in addi- 
tional U.S. note 5 to chapter 17 and not entered pursuant to its provisions, the applicable 
subheading will be 1701.99.5000, HTS. The general duty rate will be 37.84 cents per kilo- 
gram. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CFR 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist John Maria at 212-466-5730. 

ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 961927K 
Category: Classification 
Tariff No. 2106.90.94 


TTORNEYS AT LAW 
1 M Street, N.W, Suite 700 


DC 20005 
of New York Ruling Letter (NYRL) C85738; LC Sugar. 


DEAR MR. STEIN 

In response to your request of March 20, 1998, for a tariff classification ruling on behalf 
of METCO, S.A. de C.V,, the Director, Customs National Commodity Specialist Division, 
New York, issued NYRL C85738, dated April 22, 1998, which held that a product described 
1s LC Sugar, was classified in subheadings 1701.99.10 and 1701.99.50, Harmonized Tariff 
Schedule of the United States (HTSUS), subject to tariff rate quotas. In your letter to Cus- 
toms Headquarters dated June 12, 1998, you requested that we reconsider the ruling and 
classify the sugar product in subheading 1702.90.90, HTSUS, not subject to tariff rate quo- 


Sam So 


tas. We have considered NYRL C85738 and determined that the classification set forth isin 


ar product from Mexico is described as a white crystalline powder containing 
x. of sucrose, 2.150g/kg. of potassium acesulfame, and 0.50g/kg. of unidentified 
substances. The product is further described as a low-calorie, high-intensity sweetener 
produced by the co-crystallization of sugar cane and potassium acesulfame. For purposes of 
this decision, we assume that the product is imported in bulk 


997.800¢/1 


T 


The issue is whether the product is classified by virtue of rule 1, of the General Rules of 
Interpretation (GRI), HTSUS, asa food preparation not elsewhere specified or included, in 
subheading 2106.90.94, HTSUS 


Law and Analysis: 


he classification of imported merchandise under the HTSUS is governed by the prin- 
ciples set forth in the GRI. GRI 1 requires that classification be determined first according 
to the terms of the headings of the tariff schedule and any relative section and chapter 
notes and, unless otherwise required, according to the remaining GRI, taken in their ap- 
propriate order. Accordingly, we first have to determine whether the food sweetener is clas- 
sified by virtue of GRI 1. 

Heading 1701, HTSUS covers cane or beet sugar and chemically pure sucrose, in solid 
form. The subject product is a mixture of cane sucrose and potassium acesulfame. There- 
fore, you conclude that the product cannot be classified in subheadings 1701.99.10 and 
1701.99.50, HTSUS, and should be classified in subheading 1702.90.90, HTSUS, as other 
sugars, including chemically pure lactose, maltose, glucose, and fructose, in solid form. We 
agree that under GRI 1, the product, sucrose with the addition of potassium acesulfame, is 
not classified in heading 1701, HTSUS. 

We must next consider whether by virtue of GRI 1, the product is classified in heading 
1702. Heading 1702 covers “other sugars, including chemically pure lactose, maltose, glu- 
cose and fructose, in solid form; sugar syrups, not containing added flavoring or coloring 
matter; artificial honey, whether or not mixed with natural honey; [and] caramel.” The 
product is not a sugar syrup, or artificial honey, or caramel and it is not other sugars, in- 
cluding chemically pure lactose, maltose, glucose and fructose. “Other sugars” covered in 
heading 1702 do not include cane sucrose or beet sugars. Heading 1702 does not provide for 
other sugars that are mixed with components such as potassium acesulfame that is classi- 
fied in heading 2934, HTSUS. Accordingly, we conclude that under GRI 1, the product also 
is not classified in heading 1702, HTSUS. 
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Heading 2106, HTSUS, provides for food preparations not elsewhere specified or inclu- 
ded. Since the sweetener is not elsewhere specified or included, heading 2106 is broad 
enough to cover the product as a food preparation not elsewhere specified or included. 
Therefore, the product is classified by virtue of GRI 1 in subheading 2106.90.94, HTSUS, as 
a food preparation not elsewhere specified or included, other articles containing over 65 
percent by dry weight of sugar as described in U.S. note 7 to chapter 17 and entered pur- 
suant to its provisions, with a 1999 general rate of duty of 29.6¢/kg + 8.8 % ad valorem. 
Inasmuch as this product can be classified by virtue of GRI 1, we need not consider alterna- 
tive claims for classification by virtue of GRI 3(b). 

Holding: 

A product known as LC Sugar, a white crystalline powder, consisting of sucrose with a 
polarimeter reading of over 99.5 degrees mixed with a small quantity of potassium acesul- 
fame, is classified by virtue of GRI 1, in subheading 2106.90.94, HTSUS, as a food prepara- 
tion not elsewhere specified or included, other articles containing over 65 percent by dry 
weight of sugar as described in U.S. note 7 to chapter 17 and entered pursuant to its provi- 
sions. 

NYRL C85738 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER AND 
TREATMENT RELATING TO CLASSIFICATION OF CRYSTAL 
BLESSING CUP 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter and treatment relating to the classification of a crystal blessing 
cup. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the 
classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of a crystal blessing cup and any treatment previously 
accorded by the Customs Service to substantially identical transac- 
tions. Comments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before October 8, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: John G. Black, General 
Classification Branch, (202) 927-1317. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify a ruling letter per- 
taining to the tariff classification of a crystal blessing cup. Although in 
this notice Customs is specifically referring to one ruling, New York 
Ruling Letter (NY) C88308 dated July 19, 1998, this notice covers any 
rulings on this merchandise which may exist but have not been specifi- 

cally identified. Customs has undertaken reasonable efforts to search 

existing data bases for rulings in addition to the one identified. No fur- 
ther rulings have been found. This notice will cover any rulings on this 
merchandise which may exist but have not been specifically identified. 
Any party who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should advise Cus- 
toms during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of 
Title VI, Customs intends to revoke any treatment previously accorded 
by Customs to substantially identical transactions. This treatment 
may, among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of a 
third party to importations of the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
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may raise issues of reasonable care on the part of the importer or his 
agents for importations of merchandise subsequent to this notice. 

In NY C88308, issued July 19, 1998, Customs ruled that a crystal 
blessing cup was classified in subheading 7013.21.5000, HTSUS, which 
provides for “Glassware of a kind used for table, kitchen, toilet, office, 
indoor decoration or similar purposes (other than that of heading 7010 
or 7018): Drinking glasses, other than of glass-ceramics: Of lead crystal: 
Valued over $5 each.” with a 1998 general rate of duty of 3.6 percent ad 
valorem. This ruling letter is set forth in “Attachment A” to this docu- 
ment. Since the issuance of that ruling, Customs has had a chance to re- 
consider the classification of this merchandise based on the 
information as to use provided by the importer and from other sources 
and has determined that the 1998 ruling is partially in error. We have 
determined that this particular crystal blessing cup is within the class 
of other festive articles and is properly classified in subheading 
9505.90.60, HTSUS, as “Festive, carnival or other entertainment ar- 
ticles, including magic tricks and practical joke articles; parts and ac- 
cessories thereof: Other: Other” along with the Seder plate under 
consideration in NY C88308. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
C88308 and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 962128 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to modify or revoke any treatment pre- 
viously accorded by the Customs Service to substantially identical 
transactions. Before taking this action, consideration will be given to 
any written comments timely received. 

Dated: August 10, 1999. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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ACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
New York, NY, June 19, 1998 
CLA-2-95:RR:NC:SP:225 C88308 
Category: Cla: 
Tariff No. 9505.90.6000 and 7( 


assi ie ation 
13.21.5000 


r Suite 3371 
f classification of a crystal Seder plate and crystal blessing cup 


letter dated May 26, 1998 i — a tariff classification ruling on behalf of 
it Waterford Wedgwood U.S Inc. 
irst item is acrystal Seder a Measuring appr oximately eleven anda halfinches 
plate is engraved with the Star of David in its center surrounded by six 
lar cut patterns, each containing engraved Hebrew lettering. Thisand all Seder plates 
>» » a year, as the center piece for the Seder dinner which celebrates the Jewish 
ssover. 
second item is a crystal blessing cup. According to your letter, the cup has a lead 
xide content of approximately 32 percent and has a unit value of $32.26 per piece. Al- 
‘alled a cup, the item is stemware measuring approximately seven anda half inches 
n height. It is also decorated with an engraved Star of David and has three Hebrew words 
ch are the last words of the blessing for wine; “creates the fruits of the vine”. The infor- 
nation you have provided states: 


rhis ¢ s is used to celebrate various Jewish festivals such as the Passover ritual. In 


ion, the blessing cup may also be used dur ing other festive Jewish occasions such 
the Kiddish, Havdalah, the Rite of Circumcision, the Redemption of the First-Born, 
1e Ceremony of Betrothal and the Marriage Blessings. 


+} 


ems of crystal = generally classified in Chapter 70. However, as a result of Midwest of 
‘alls consideration must be given to the possibility of classification within Head- 


» Informed Compliance Handbook Classification of Festive Articles, various Holi- 
days an nd motifs were listed which were identified as accepted holidays and their appropri- 
e symbols. Passover was not on that list. However, in that same handbook it was stated 
that the listed holidays and symbols were not definitive, and additional holidays and motifs 
would be added. Since the posting of the Informed Compliance Handbook on the world wide 
web in November of 1997, consideration has been given to Passover as an additional accept- 
ea holiday 
In Midu 


andsolat 


est the Court considered as Festive Articles certain items which were advertised 
( cone! s before the particular holiday with which they were associated. It was 


late yiT t 
ae ermined tl 


1at the items must be used in celebration of and for np ‘tainme ntonajoyous 
. It would appear that Passover meets the court’s standard of a joyous holiday. Ac- 
ga to the Encyel lope: dia Britannica: 

Passover, is a “holiday commemorating the Hebrews’ liberation from slavery in Egypt 
and the > ‘passing over’ of the forces of destruction, or the sparing of the firstborn of the 
Israelites, when the Lord ‘smote the land of Egypt’ on the eve of the Exodus.’ 


nolid 


Further, the Seder plate is an item specifically associated with the celebration in the home 

of this joyous occasion. Again citing the Encyclopedia Britannica: 
“Passover is often celebrated with great pomp and ceremony, especially on the fist 
night, when aspecial family meal, called the Seder is held. At the Seder foods of symbol- 
ic significance commemorating the Hebrews’ liberation are eaten, and prayers and 
traditional recitations are performed.” 

It is the Seder plate which holds those symbolic foods. 

Unlike the Seder plate, the blessing cup is not specifically associated with the Seder. It is 
not so peculiarly stylized so as to limit its use to Passover. It is marketed and sold for use 
during any number of Jewish festive occasions as was stated in your letter. Therefore, it 
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does not meet the court’s test of a Festive Article. Although stated in the letter that the 
blessing cup is never intended for use as a drinking vessel, it is our understanding that ac- 
cording to tradition one must drink the wine after the Kiddish blessing 

By classifying the Seder plate within Heading 9505, Passover is recognized as an accept- 
ed holiday and the Seder plate is recognized as an accepted symbol of that holiday. 

The applicable subheading for the Seder plate will be 9505.90.6000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for Festive, carnival or other enter- 
tainment articles, * * *: Other: Other. The rate of duty will be free 

Theapplicable subheading for the crystal blessing cup will be 7013.21.5000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Drinking glasses, other 
than of glass-ceramics: Of lead crystal: Valued over $5 each. The rate of duty will be 3.6 
percent ad valorem 

The samples are returned as requested 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alice J. Wong at (212) 466-5538. 

ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962128 JGB 
Category: Classification 
Tariff No. 9505.90.60 
Mr. JOEL K. SIMON 
SERKO & SIMON 
One World Trade Center, Suite 3371 
New York, NY 10048 


Re: Reconsideration and Modification of NY C88308; Crystal Blessing Cup; Midwest of 
Cannon Falls, Inc. v. United States. 


DEAR MR. SIMON 

This is in response to your letter of August 12, 1998, on behalf of Waterford Wedgewood 
U.S.A., Inc., which requests reconsideration of a classification ruling under the Harmo- 
nized TariffSchedule of the United States (HTSUS), New York Ruling Letter (NY) C88308, 
issued June 19, 1998. The letter asks for reconsideration of that portion of the letter per- 
taining toa “crystal blessing cup” manufactured in Ireland. We discussed the classification 
of this article with you at a meeting at Headquarters on March 17, 1999. We regret the delay 
in responding. 

This letter is to inform you that C88308 no longer reflects the view of the Customs Ser- 
vice concerning the classification of the crystal blessing cup and that the following reflects 
our position for this product. 


Facts: 


The crystal blessing cup is stated to have a lead monoxide content of approximately 
32 percent and has a unit value of $32.26 per piece. The article, although marketed as acup, 
is stemware measuring approximately 7'2 inches in height. It is decorated with an en- 
graved Star of David and, according to the informational insert, has three Hebrew words 
which are the last words of the blessing for wine, namely “creates the fruits of the vine.” 

The New York ruling along with the informational insert provided noted that the “glass 
is used to celebrate various Jewish festivals such as the Passover ritual. In addition, the 
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blessing cup may also be used during other festive Jewish occasions such as the Kiddish, 
Havdalah, the Rite of Circumcision, the Redemption of the First-Born, the Ceremony of 
betrothal, the Marriage Blessings and Grace after Meals.” 


issue 


Whether the crystal blessing cup is classified in heading 7013, HTSUS, as a lead crystal 
glass, or in heading 9505, HTSUS, as festive articles. 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariffat the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

Heading 7013, HTSUS, provides for “Glassware of a kind used for table, kitchen, toilet, 
office, indoor decoration or similar purposes (other than that of heading 7010 or 7018).” 
Subheading 7013.21.50, HTSUS, specifically provides for “Drinking glasses, other than of 
glass-ceramics: Of lead crystal: Valued over $5 each.” 

Heading 9505, HTSUS, provides, among other things, for festive, carnival or other enter- 
tainment articles. Articles for festivities other than Christmas are specifically provided for 
in subheading 9505.90, HTSUS 

Note 1(f) to Chapter 70, which includes heading 7013, HTSUS, provides that the chapter 
does not cover “Christmas tree ornaments and other articles of chapter 95.” Therefore, if 
the crystal blessing cup meets the standards for classification in chapter 95, the note will 
preclude classification under heading 7013 and necessitate classification under chapter 95. 

In Midwest of Cannon Falls, Inc. v. United States, Slip Op. 96-19 (Ct. Int’] Trade, 1996), 
aff'd in part, rev’d in part, 122 F.3d 1423, Appeal Nos. 96-1271, 96-1279 (Fed. Cir. 1997) 
hereinafter Midwest), the Court addressed the scope of heading 9505, HTSUS, specifically 
the class or kind of merchandise termed “festive articles,” and provided new guidelines for 
classification of such goods in the heading. In general, merchandise is classifiable as a fes- 
tive article in heading 9505, HTSUS, when the article, as a whole: 


( 


1. Is not predominately of precious or semiprecious stones, precious metal or metal 
clad with precious metal; 

2. Functions primarily asa decoration or functional item used in celebration of, and for 
entertainment on, a holiday; and 

3. Is associated with or used on a particular holiday. 

Based upon a review of the articles subject to the Midwest decision, Customs is of the 
opinion that the Court has included within the scope of the class “festive articles,” decora- 
tive household articles which are representations of an accepted symbol for a recognized 
holiday, and utilitarian/functional articles that are three-dimensional representations of 
an accepted symbol for a recognized holiday. See CUSTOMS BULLETIN, Volume 32, Numbers 
2/3, dated January 21, 1998. 

In addition to the criteria listed above, the Court considered the general criteria for clas- 
sification set forth in United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 
536 F.2d 373 (1976), cert. denied, 429 U.S. 979 (hereinafter Carborundum). Therefore, 
with respect to decorative and utilitarian articles related to holidays and symbols not spe- 
cifically recognized in Midwest or in the CUSTOMS BULLETIN dated January 21, 1998, Cus- 
toms will also consider the general criteria set forth in Carborundum to determine 
whether a particular good belongs to the class or kind known as “festive articles.” Those 
criteria include the general physical characteristics of the article, the expectation of the 
ultimate purchaser, the channels of trade, the environment of sale (accompanying accesso- 
ries, manner of advertisement and display), the use in the same manner as merchandise 


which defines the class, economic practicality of so using the import, and recognition in the 
trade of this use. 


At issue here is whether the crystal blessing cup corresponds to articles used in celebra- 
tion of a particular holiday. In other words, is the cut and etched piece of stemware which is 
commonly associated with drinking wine, so embellished here with a Hebrew lettering and 
symbols, that it has become part of the class of festive articles. 





r 
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In considering the Midwest standards, the crystal blessing cup is not predominately of 


precious or semiprecious stones, precious metal or metal clad with precious metal. The 
blessing cup does appear to bea functional item used in the celebration ofa festive occasion 

With respect to the general criteria set forth in Carborundum and further considered by 
the Court, we note that in terms of general physical characteristics, the cup is completely 
dedicated to use in connection with religious observance. The deep cutting of the Star of 
David on the side of the “cup” would limit the article’s usefulness to ritual observance and 
render it inappropriate for any other type of use, such as ordinary drinking of wine in con- 
nection with a meal. Moreover, the etching of Hebrew words around the bow! marks and 
distinguishes the article, tying it to a particular prayer recited in Hebrew. 

[he ultimate purchaser would have the expectation of using the article in connection 
with the celebration of the stated festive occasions and at no other time. While the article is 
decorative, in that it has a gold rim and it is made ofa heavy lead-content glass, this article 
would appear to fall in the class of festive articles regardless of its decorative nature, in the 
same way that a “plain” nativity scene or Christmas stocking would also fall into that class. 

Evidence of the channels of trade has not been presented, and it is unclear whether there 
would be stores that specialize in such merchandise. It would seem probable that the ar- 
ticle would be offered year around in gift shops selling expensive items of high quality, as 
opposed to being offered for sale at a particular time of year or in religious supply stores. 
I'he latter point emphasizes that the use is intended to be in the home in a communal or 
family setting, not in houses of worship. 

The environment of the sale is unclear. The use of the article in the same manner as mer- 
chandise which defines the class is satisfied in that the article will be used only on festive 
occasions, including the Sabbath, in a completely prescribed manner in connection with 
particular prayers, blessings and the like. In contrast to “ordinary” drinking glasses, in- 
cluding “ordinary” cut lead crystal and/or gilded stemware, the article will be sold only in 
units of one, not as a set or in multiples, and will be used until it breaks or is given away, 
only to be replaced by another blessing cup to be used for the same purpose. 

The New York ruling under consideration here made a distinction between the Passover 
holiday during which the Seder plate would be used and “any number of Jewish festive oc- 
casions” providing an opportunity to use the crystal blessing cup. We differ with that opin- 
ion in our further consideration and understanding of the use of the crystal blessing cup. 
We are informed that the Sabbath observance is indeed festive and would be the most fre- 
quent use of the crystal blessing cup at the Kiddish and Havdalah marking the beginning 
and end of the observance. This use would satisfy the requirement that the article be used 
on a particular holiday that can be identified with certainty. 


Holding: 


The crystal blessing cup isclassified in subheading 9505.90.60, HTSUS, the provision for 
“Festive, carnival, or other entertainment articles, * * * parts and accessories therefor: 
Other: Other.” 

NY C88308 is hereby modified. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTER AND 
TREATMENT RELATING TO BONA FIDE EXPORTATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of and treatment relating to 
a bona fide exportation. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1980 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
modify a ruling pertaining to expanding the definition of a bona fide ex- 
portation from the United States, to include the sale of rejected mer- 
chandise to a foreign seller, who takes merchandise to a foreign country, 
where it is processed and recovered. Comments are invited on the cor- 
rectness of the proposed ruling. 


DATE: Comments must be received on or before October 8, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Duty and Refund Determination Branch, 1300 Pennsylva- 
nia Avenue. N.W., Washington, D.C. 20229. Comments submitted may 
be inspected at the Commercial Rulings Division, Office of Regulations 
and Rulings, 1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Christina Kopitopou- 
los, Duty and Refund Determination Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling letter pertaining to the expansion of the definition of 
a bona fide exportation to include a foreign purchaser of a U.S.-made 
drug who moves the drug to a foreign country for processing and recov- 
ery. Although in this notice Customs is specifically referring to one rul- 
ing, unpublished Ruling Letter 226620, this notice covers any rulings 
relating to the specific issue of bona fide exportation as set forth in un- 
published Ruling Letter 226620, which may exist but have not been spe- 
cifically identified. Customs has undertaken reasonable efforts to 
search existing data bases for rulings in addition to the one identified. 
No further rulings have been found. This notice will cover any rulings 
on this issue which may exist but have not been specifically identified. 
Any party who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review 
decision) on the issue subject to this notice, should advise Customs dur- 
ing this notice period. Similarly, pursuant to section 625(c)(2), Tariff 
Act of 1930 (19 U.S.C. 625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by the Customs Service to substantially iden- 
tical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations in- 
volving the same or similar issue, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule. Any person involved 
in substantially identical transactions should advise Customs during 
this notice period. An importer’s failure to advise Customs of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice may raise the rebuttable presumption of lack of reasonable care 
on the part of the importer or its agents for importations subsequent to 
the effective date of the final decision on this notice. 

In unpublished Ruling Letter 226620, dated August 28, 1996, ex- 
portation was defined as a “severance of goods from the mass of things 
belonging to this country with the intention of uniting them to the mass 
of things belonging to some foreign country.” 17 Op. Atty. Gen. 579 
(1883) and 19 CFR 101.1(k). The ruling also stated “an opinion of the 
Attorney General, published as T.D. 36932, January 16, 1917, held that 
shipping merchandise out of the United States for destruction does not 
constitute an export for drawback purposes.” The Attorney General de- 
cision relied on the finding that “the courts have almost uniformly 
construed the words ‘export’ and ‘exportation,’ ‘import,’ ‘importation,’ 
as embodying the idea of introduction of merchandise into a country for 
consumption, use, or sale. Furthermore, the ruling states that the pur- 
pose of drawback has always been to encourage American commerce or 
manufacturing, or both; and to allow the American manufacturer to 
compete in foreign markets, without the handicap of including in his 
costs, and consequently in his sales price, the duty paid on the imported 
merchandise. The ruling concludes that sending a U.S.-made drug to a 
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foreign country for purposes of reclaiming the original imported mate- 
rial is not an exportation since the merchandise is not to be introduced 
into that country for consumption, use or sale. Unpublished ruling let- 
ter 226620 is forth in “Attachment A” to this document. 

Upon further review we believe that where mechandise is sent to a 
foreign country to be processed by extraction, and some of the constitu- 
ent ingredients are intended for subsequent use, the requisite intent to 
join that merchandise to the foreign country is sufficient to find an “ex- 
portation.” The extraction of an ingredient for further use is a process 
that is distinguishable from destruction which purpose is to eliminate 
the destroyed material as an article of commerce. In addition, since 
1917 Congress amended the statute to specifically allow “destruction” 
in lieu of exportation in 19 U.S.C. 1313(b). Since 1993, destruction has 
been a viable option to exportation under the drawback statutes, which 
undercuts the concerns expressed in the 1917 Attorney General’s opin- 
ion specifically regarding the protection and advancement of American 
manufacturing in foreign and domestic markets. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify unpub- 
lished Ruling Letter 226620, and other ruling not specifically identified 
on identical or substantially similar transactions to reflect the expand- 
ed definition of bona fide exportation to include a foreign purchaser, 
who sends merchandise to a foreign country for purposes of processing 
and recovery of a U.S.-made drug pursuant to the analysis set forth in 
Proposed Headquarters Ruling Letter (HQ) 228028 (see “Attachment 
B” to this document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), 


Customs intends to revoke any treatment previously accorded by Cus- 
toms to substantially identical transactions. Before taking this action, 
consideration will be given to any written comments timely received. 


Dated: June 23, 1999. 


WILLIAM G. ROSOFF 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, August 28, 1996 

DRA-1-09-RR: IT: EC 226620 MM 
Mr. HAROLD DICHTER 
LEYDEN CUSTOMS EXPEDITERS, INC 
99 Hudson Street 
New York, NY 10013-2896 


DE AR Mr. DICHTER 

sponse to your letters dated December 7, 1995 and July 22, 1996, concerning 
1 revised drawback proposal you submitted on behalf of Knoll a ep fb 
ny under title 19, United States Code, section 1313(b). The revised proposal has been sub- 
mitted in response to our letter to you dated September 13, 1995. 

According to the information set forth in the proposal as well as telephone conversations 
between you and Ms. McKenna of my staff Knoll imports verapamil hydrochloride powder 
and propafenone hydrochloride powder to be used in the manufacture of Isoptin®/Calan 
Verapamil and Rythmol®/Propafenone tablets and granulations. These products are 
manufactured for the Ame : mee market only and are not sold for export. Knoll i is currently 
operating under 19 U.S.C. 1313(a) under the general contract T.D. 81-234. Previous ly the 
company was operating a a specific 1313(a) contract which was abstracted as T.D. 
90-26-G 

The company has submitted a proposal under section 1313(b) which you state will prob- 
ably only be use >d once be cause it develops that alot of returned product was overlooked and 
not exported within the mandatory 5-year period. Knoll proposes to substitute identical 
duty-paid raw material imported at a later date but used within the same 3-year production 
period and exported within 5 years. The merchandise which is exported under section 
1313(a) andis intended to be exported under section 1313(b) is rejected merchandise which 
has been returned by domestic customers for not meeting quality control specifications 

mostly out-dated). Knoll exports this merchandise to its parent facility in Germany to re- 
claim the, original raw material. The drawback material is extracted from the merchandise 
and recycled 

Drawback under the provision of section 1313(a) is allowable upon the exportation of 
products manufactured or produced in the United States with the use of imported mer- 
chandise. Drawback under section 1313(b) is allowable upon the exportation of products 
manufactured or produced in the United States with the use of imported or substituted 
merchandise of the same kind and quality. In the absence of a bona-fide exportation draw- 
back cannot be authorized under the provisions of either section 1313(a) or (b). 

An exportation is defined as a “severance of goods from the mass of things belonging to 
this country with the intention of uniting them to the mass of things belonging to some 
foreign otsiek a 17 Op. Atty. Gen. 579 (1883) and 19 CFR 101.1(k). This definition of “ex- 
portation”has been restated with approval by the courts in numerous leading decisions 
among which 1 are Swan & Pinch Co. v. U.S., 190 U.S. 143 (1903); United States v. The Na- 
tional Sugar Refining Co., 39 C.C.PA. 96, 100 (1951); and FW. Myers & Co., v. United 
States, C.D. 1468 (1952) 

n opinion of the Attorney General, published as T.D. 36932 January 16, 1917, held that 
shipping merchandise out of the United States for destruction does not constitute an ex- 
portation for drawback purposes. This case involved cigarettes manufactured with the use 
of imported Turkish tobacco which were sold in the domestic market. After the cigarettes 
deteriorated and became unsalable they were repurchased and exported for destruction. 
The cigarettes had not been manufactured for export and there was no intent to export 
them until they had become unsalable. The cigarettes were not exported for use ina foreign 
country nor were they intended to enter into the commerce of any foreign country. The At- 
torney General decision relied on the finding that “the courts have almost uniformly 
construed the words ‘export’ and ‘exportation’, ‘import,’ importation,’ as embodying the 
idea of introduction of merchandise into a country for consumption, use, or sale. (em- 
phasis added) 

The rationale for drawback has always been to encourage American commerce or 
manufacturing or both. It permits the American manufacturer to compete in foreign mar- 
kets without the handicap of including in his costs, and consequently in his sales price, the 
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duty paid on the imported merchant i ». In Tidewater Oil Co. v United States, 171 U.S. 210 
(1898), the Supreme Court of the Unit . States set forth the three-fold purpose of the 


drawback law as follows: “The object of the (drawback) section was evidently not only to 


build up an export trade, but to encourage manufactures in this country where such 


i for exportation, by granting a rebate of duties upon the raw or 

prepared materials imported, and thus enabling the manufacturer to compete in foreign 

rkets with » articles manufé actured in other countries.” 
ased on the foregoing we conclude that sending rejected merchandise to a foreign coun 
r purposes of reclaiming the original imported material is not an exportation ay 
rchandise is not to be introduced into that country for consumption, use or sale. The 
in T.D. 36932 (1917) appears to be equally applicable to the situation you pro 
copy of this letter is being forwarded toour New York drawback office with instruction 
‘awl yack should be denied on any claims filed by Knoll under section 1313 
f rejected merchandise to Germany for reclamation purposes 


WILLIAM G 


\TTACHMENT B| 


DEPARTMENT \ 
U.S. CUSTOMS SERVICE 
shi ngton, DC 
228028 CK CSC 
Drawback 

KAREN P BINDER Esq 
ASSISTANT CHIEF COUNSEI 
US. CusSTOMS SERVIC! 
INTERNATIONAL TRADE LITIGATION STAFF 
26 Federal Plaza, Room 258 


New York, NY 10278 


DEAR Ms. BINDER 

We are writing in a for the reconsideration of the drawback eligi- 
bility of claims by Knoll Pharmaceutical Company whic h we deniedin Cus y See hoon a ar- 
ters Ruling Letter 226620, dated August 28, 1996. The request for drawback under 
§ 1313(b) was denied based on the determination that abona fide exportation did not exist 
We find your request and reasoning for reconsideration persuasive. 

HQ 2266: 20 denied the drawback claims based on the conclusion that abona fide exporta- 
tion had not occurred. This conclusion was based on Atty Gen’! Opin., 19 Vol. 31, October 
24, 1916, also published as [.D. 36935, January 16, 1917. We agree with your argument that 
the Attorney General’s opinion is not dispositive of the present action. We agree for two 
reasons. First, the holding is distinguishable, the Attorney General found that a drawback 
is not allowable on cigarettes manufactured in the United States from imported Turkish 
tobacco for domestic trade, and which have been recalled from domestic trade, after having 
become deteriorated or unsalable, and then shipped abroad, not for use in the commerce of 
any foreign country, but for the purpose of destruction. 

In the present action, Knoll sent its pharmaceutical tablets (Isoptin and Rythmol tab- 
lets), which were manufactured domestically, to its parent company in Germany whereit is 
alleged that the original raw material was reclaimed and recycled from the tablets. Knoll 
has stated at different times that the tablets were rejected because they did not meet quali- 
ty control specifications (background to the ruling letter), and they were “out-of-date” and 
no longer usable (complaint). While there was no intent to sell the tablets, there was intent 
to salvage and recycle the tablets for re-use in Germany. Knoll’s intent was to ship the tab- 
lets to Germany, and use as much of the recyclable ingredients as possible, in the manufac- 
ture of new pharmaceuticals. 
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Furthermore, we find your use of case law persuasive in defining export and intent to 
export, which is on point for the case at issue. Such case law includes: United States v. Na- 
tional Sugar Refining, 39 C.C.PA. 96 (1951), where the court held that an exportation oc 
curred because the imported had the intent to unite its goods with those of the foreign 
country. FW. Myers & Co. v. United Staies, 29 Cust. Ct. 202, C.D. 1468 (1952), where the 
court found that merchandise sent from the United States to Canada, where it was refused 
entry and did not mingle with the mass of things in the foreign country, was nonetheless an 
exportation since there was intent for the merchandise to doso. See also, Swan & Finch Co. 
v. United States, 190 U.S. 143 (1903), where the court stated that another country or State 
as the intended destination of the goods is essential to the idea of exportation. 

Therefore, we believe that the case in action is distinguishable from the Attorney Gener- 
al’s opinion, since the pharmaceutical tablets were intended to be sent to Ger many, for the 
purpose of reclamation and recycling rather than simple destruction. Following the hold- 
ings of the cases cited above, intent to “export” can be found by the intention to recycle and 
reclaim. This is significant because there is intent to re-use ingredients from the tablets, 
combine them with German ingredients, to form a new pharmaceutical. Hence, Knoll has 
shown that the recyclable ingredients in the tablets are meant to be combined or 
“mingled,” with ingredients ina foreign land, and that has been found, by the court, to be 
sufficient to find an “exportation. 

Alternately, a second reason that the Attorney General’s opinion is not persuasive, is it’s 
inapplicability to the modern drawback statutes. In that opinion, destruction for purposes 
of drawback was categorically denied, it was argued that allowing destruction would con- 
travene Congressional intent, and the purpose and spirit of what Congress intended to en- 
act, namely, the collection of revenue, and advancement for American manufacturer’s in 
foreign markets. In 1917, we have no doubt that the Attorney General’s opinion was in 
keeping with the original legislative intent of the statute. However, legislative intent is not 
static, and it will evolve to reflect and compliment the business world it regulates. An ex- 
pression of the inadequacy of the drawback statutes can be found in the legislative history 
of section 313, in H.R. 7, 71st Cong. 1st sess., 161 (May 9, 1929), where legislative intent 
was already shifting to accommodate the growth of the American manufacturer’s involve- 
ment in foreign markets. More importantly though, is the legislative shift that is reflected 
in the addition of “destruction” to§ 1313(b), beginning in 1993. Since 1993 destruction has 
been a viable option to exportation under the drawback statutes, which shows that the con- 
cerns expressed in 1917, specifically regarding the protection and advancement of Ameri- 
can manufacturing in foreign and domestic markets, are no longer valid considerations. 
Therefore, we believe that even if the Attorney General’s opinion was on point, we believe 
that amendments in the drawback statutes in the last 180 years have adequately addressed 
and resolved the concerns expressed therein. 

In conclusion, we find your arguments persuasive for the reasons stated above, and agree 
that the pursuit of this action will lead to an anomalous resolution. As such, as far as the 
drawback claims were denied because there was no bona fide exportation, we reverse our 
decision. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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REVOCATION OF RULING LETTERS AND TREATMENT 
RIFF CLASSIFICATION OF PORTABLE 


RELATING TO TAI 
WORKBENCHES 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Notice of revocation of tariff classification ruling letters, and 
treatment relating to the classification of portable workbenches. 
SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking three ruling letters pertaining to the tariff 
classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of portable workbenches and any treatment previous- 
ly accorded by Customs to substantially identical transactions. Notice 
of the proposed revocation was published on July 7, 1999, in the Cus- 
fOMS BULLETIN, Vol. 33, No. 27. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after No- 
vember 8, 1999. 


FOR FURTHER INFORMATION CONTACT: Richard Romero, Attor- 
ney-Advisor, Office of Regulations and Rulings at 202-927-2388. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. Pursuant 
to Customs obligations, a notice of proposed revocation of New York 
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Ruling (NY) 895283, 866269, and 888760 was published in Vol. 33, No. 
27 of the CUSTOMS BULLETIN dated July 7, 1999. No comments were re- 
ceived. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised Customs during this notice period. Similarly, pursuant to 
section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule. Any 
person involved in substantially identical transactions should have ad- 
vised Customs during this notice period. An importer’s reliance on a 
treatment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice, may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to the effective date of this final decision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking three rulings, 
New York Ruling (NY) 895283 (March 8, 1994), NY 888760 (August 2, 
1993) and NY 866269 (September 9, 1991), and any other Customs rul- 
ings not specifically identified, to reflect the proper classification of the 
portable workbenches as “other articles of iron or steel: other: other: 
other: other,” under subheading 7326.90.85, HTSUS. Additionally, pur- 
suant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment pre- 
viously accorded by the Customs Service to substantially identical 
transactions. Headquarters Ruling Letters 961000, 962989, and 
962990, revoking NY 888760, NY 895283, and NY 866269, are set forth 
as attachments “A”, “B”, and “C” to this document. 


Dated: August 18, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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{ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 


Washington, DC, August 18, 1999 

CLA-2 RR:CR:GC 961000 RTR 

Category: Classification 

lariff No. 7326.90.85 
Mr. STEVEN D. KELSO 

TOWER GROUP INTERNATIONAL, IN« 
205 West Service Road 

umplain, NY 12919-0218 


Portable workbenches; NY 895283 revoked 
Mr. KELSO 
isin reference to NY 895283, which was issued to you on March 8, 1994, in response 
r letter dated February 25, 1994, on behalf of Black & Decker (U.S.), Inc., concerning 
‘classification of the Black & Decker Workmate 400 (“Workmate”) under the Har 
Tariff Schedule of the United States (HTSUS). Pursuant to section 625(c)(1 
Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Implementation Act, Pub 
L. 103-182, 107 Stat. 2057 (1993), notice of the proposed revocation of NY 895283 was pub- 
lished on July 7, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 27. No comments 
were received in response to the notice 


Facts 


In NY 895283, Customs classified the Black & Decker Workmate 400 in subheading 
7323.99.90, HTSUS. The article was described as “a folding work table with a steel frame 
and legs. The top of the table has a wooden, two-piece design that enables it to be used asa 
workbench, sawhorse or vise.” The article was intended for nonprofessional use in and 
around the home. 


lhe HTSUS provisions under consideration are as follows 


7323 Table, kitchen or other household articles and parts thereof, of iron or 
steel; iron or steel wool; pot scourers and scouring or polishing pads, 
gloves and the like, of iron or steel 

Other: 
Other: 
Not coated or plated with precious metal: 
Other: 


3.99.90 Other 


Other articles of iron or steel 
Other: 
Other: 
Other: 
7326 5 Other 


Toone 
ISSUE 


Whether portable workbenches are “household goods” of heading 7323, HTSUS 


Law and Analysis: 

Merchandise is classifiable under the HTSUS in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that, for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6 

In aseries of rulings, including NY 895283, Customs classified portable workbenches in 
heading 7323, HTSUS, covering “household articles” because we were of the opinion that 
they were used solely in households. 

However, in its 19th Session in March, 1997, the Harmonized System Committee (HSC), 
of which the U.S. is a member, considered the issue of portable workbenches. Submissions 
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from various customs administrations provided Customs with greater information ¢ 
venues in which these articles are used. It became clear that portable workbencl 
used in the workshops of mechanics, carpenters, plumbers, electri 


cians, and in \ 
handicraft workshops, which cannot be regarded as “househol« is” within the 
heading 7323, Harmonized System (HS) (See HSC/19 Doc. 41.104F Mi arch 26, | 
this reason, the HSC determined that classification in heading 7323, HS, was pre 
and, instead, classified the articles in heading 7326, HS, covering “[o]ther article 
steel.” A classification opinion to that effect was published in the HS Compendium 
sification Opinions in November, 1997. See HSC/20 Doc. 41.289E, May 
HSC/20 Doc. 41.600E, Annex E/14, November 21, 1997 

lhe Harmonized Commodity Description and Coding System Explanator 
constitute the official interpretation ofthe HS. While not legally bindingon 
parties, and therefore not dispositive, the ENs provide acommentary on the scope « 
heading of the Harmonized System and are thus useful in ascertz aining the classifi 
merchandise under the System. Customs believes the ENs should always be c ilted 
decision of the HSC published in the Compendium of C lassification Opinions should r 
ceive the same weight as the ENs. See T.D. 89-80, 54 Fed. Reg. : 
1989) 


*h 


i eacn 


35127, 3512 


ou 


In consideration of the factual findings of the HSC, the U.S. has reconsidered the classifi 
cation of these portable workbenches. Since the articles are used in venues other than the 
“household,” Customs no longer believes that they are classified in heading 7323, HTSUS 


Rather, we are now of the opinion that these portable workbenches are ¢ lassified in sub 
heading 7326.90.85, HTSUS 


Holding: 


By application of GRI 1, these portable workbenches are classified in subheading 
7326.90.85, HTSUS, which covers “[o]ther articles of iron or 


I steel lolther: [olther 


lo|ther.” Accordingly, NY 895283 is revoked. In accordance with 19 U.S.C 
1625(c)(1), this ruling will become effective 60 days after its publication in the Customs 
BULLETIN 


JOHN E. ELKINS 
(for John Durant, Dir 
Commercial Rulings Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASU 
U.S. CUSTOMS SERVICE 
Washington, DC, August 18, 1999 


CLA-2 RR:CR:GC 962989 
Category: Classification 
Tariff No. 7326.90.85 
Ms. MICHELE I. SMITH 
SEARS, ROEBUCK & COMPANY 
Department 733 IMP 
BSC 23-11 
Sears Tower 
Chicago, IL 60784 
Re: Portable workbenches; NY 866269 revoked. 
DEAR Ms. SMITH 
This is in reference to NY 866269, which was issued to you on September 9, 1991, in re 
sponse to your letter dated July 31, 1991, concerning the tariff classification of a portable 
workbench-vise from Taiwan under the Harmonized Tariff Schedule of the United States 
(HTSUS). Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 1625(¢)(1)], as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 


Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057 (1993), notice of 
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the proposed revocation of NY 866269 was published on July 7, 1999, in the Custos Bu! 
LETIN, Volume 33, Number 27. No comments were received in response to the notice 


In NY 866269, Customs classified the portable workbench-vise in subheading 
323.99.9090, HTSUS. The article was described as “two longitudinal pieces with indenta 
tions anda mounted vise the top (surface of the workbench) are made of plastic.” This 


de 


article was intended for nonprofessional use in and around the home 
The HTSUS provisions under consideration are as follows 
1323 lable, kitchen or other household articles and parts thereof, of iron or 
steel; iron or steel wool; pot scourers and scouring or polishing pads, 
ves and the like, of iron or steel. 
Other: 
Other: 
Not coated or plated with precious metal: 
Other 


Other 


Other articles of iron or steel 
Other: 
Other 
Other 
7326.90.85 Other 
i 
issue: 


Whether portable workbenches are “household goods” of heading 7323, HTSUS 
Law and Analysis 


Merchandise is classifiable under the HTSUS in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that, for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6 

In aseries of rulings, including NY 866269, Customs classified portable workbenches in 
heading 7323, HTSUS, covering “household articles” because we were of the opinion that 
they were used solely in households. 

However, in its 19th Session in March, 1997, the Harmonized System Committee (HSC) 
of which the U.S. is a member, considered the issue of portable workbenches. Submissions 
from various customs administrations provided Customs with greater information on the 
venues in which these articles are used. It became clear that portable workbenches are also 
used in the workshops of mechanics, carpenters, plumbers, electricians, and in various 
handicraft workshops, which cannot be regarded as “households” within the meaning of 
heading 7323, Harmonized System (HS) (See HSC/19 Doc. 41.104E, March 26, 1997). For 
this reason, the HSC determined that classification in heading 7323, HS, was precluded, 
and, instead, classified the articles in heading 7326, HS, covering “{o]ther articles of iron or 
steel.” A classification opinion to that effect was published in the HS Compendium of Clas- 
sification Opinions in November, 1997. See HSC/20 Doc. 41.289E, May 29, 1997, and 
HSC/20 Doc. 41.600E, Annex E/14, November 21, 1997. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the HS. While not legally binding on the contracting 
parties, and therefore not dispositive, the ENs provide a commentary on the scope of each 
heading of the Harmonized System and are thus useful in ascertaining the classification of 
merchandise under the System. Customs believes the ENs should always be consulted. A 
decision of the HSC published in the Compendium of Classification Opinions should re- 
ceive the same weight as the ENs. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 

In consideration of the factual findings of the HSC, the U.S. has reconsidered the classifi 
cation of these portable workbenches. Since the articles are used in venues other than the 
“household,” Customs no longer believes that they are classified in heading 7323, HTSUS. 
Rather, we are now of the opinion that these portable workbenches are classified in sub- 
heading 7326.90.85, HTSUS. 
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Holding: 


By application of GRI 1, these portable workbenches are classified in subheading 
7326.90.85, HTSUS, which covers “[o]ther articles of iron or steel: [o]ther: [o]ther: 
lo]ther: [o]ther.” Accordingly, NY 866269 is revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN 

JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C| 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, August 18, 1999. 
CLA-2 RR:CR:GC 962990 RTR 
Category: Classification 
Tariff No. 7326.90.85 
Ms. JACQUELINE A. BONACE 
BLAIR CORPORATION 
220 Hickory Street 
Warren, PA 16366-0001 


te: Portable workbenches; NY 888760 revoked. 


DEAR Mr. BONACE 

This isin reference to NY 888760, which was issued to you on August 2, 1993, in response 
to your letter dated July 20, 1993, concerning the tariff classification of a portable work- 
bench and vise from Taiwan under the Harmonized Tariff Schedule of the United States 
(HTSUS). Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057 (1993), notice of 
the proposed revocation of NY 888760 was published on July 7, 1999, in the Customs BUL- 
LETIN, Volume 33, Number 27. No comments were received in response to the notice. 
Facts: 

In NY 888760, Customs classified a portable workbench and vise, which was described as 
follows: a work-top consisting of two moveable pieces of wood that can also act asa vice, two 
side braces with plastic crank handles, two bottom cross bars, two sets of leg frames, four 
rubber foot pads and four plastic insert chucks * * * It has no metal working edge. Except 
for the wooden top and several minor pieces, the item is made of steel.” This article was 
intended for nonprofessional use in and around the home. 

The HTSUS provisions under consideration are as follows: 

7323 Table, kitchen or other household articles and parts thereof, of iron or 
steel; iron or steel wool; pot scourers and scouring or polishing pads, 
gloves and the like, of iron or steel 

Other: 
323.99 Other: 
Not coated or plated with precious metal: 
Other: 
7323.99.90 Other 


* 4 


7326 Other articles of iron or steel 
7326.90 Other: 
Other: 
Other: 
7326.90.85 Other 
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Issue: 
Whether portable workbenches are “household goods” of heading 7323, HTSUS. 
Law and Analysis: 


Merchandise is classifiable under the HTSUS in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that, for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

In aseries of rulings, including NY 888760, Customs classified portable workbenches in 
heading 7323, HTSUS, covering “household articles” because we were of the opinion that 
they were used solely in households. 

However, in its 19th Session in March, 1997, the Harmonized System Committee (HSC), 
of which the U.S. is amember, considered the issue of portable workbenches. Submissions 
from various customs administrations provided Customs with greater information on the 
venues in which these articles are used. It became clear that portable workbenches are also 
used in the workshops of mechanics, carpenters, plumbers, electricians, and in various 
handicraft workshops, which cannot be regarded as “households” within the meaning of 
heading 7323, Harmonized System (HS) (See HSC/19 Doc. 41.104E, March 26, 1997). For 
this reason, the HSC determined that classification in heading 7323, HS, was precluded, 
and, instead, classified the articles in heading 7326, HS, covering “[o]ther articles of iron or 
steel.” A classification opinion to that effect was published in the HS Compendium of Clas- 
sification Opinions in November, 1997. See HSC/20 Doc. 41.289E, May 29, 1997, and 
HSC/20 Doc. 41.600E, Annex E/14, November 21, 1997. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation ofthe HS. While not legally binding on the contracting 
parties, and therefore not dispositive, the ENs provide acommentary on the scope of each 
heading of the Harmonized System and are thus useful in ascertaining the classification of 
merchandise under the System. Customs believes the ENs should always be consulted. A 
decision of the HSC published in the Compendium of Classification Opinions should re- 
ceive the same weight as the ENs. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 

In consideration of the factual findings of the HSC, the U.S. has reconsidered the classifi- 
cation of these portable workbenches. Since the articles are used in venues other than the 
“household,” Customs no longer believes that they are classified in heading 7323, HTSUS. 
Rather, we are now of the opinion that these portable workbenches are classified in sub- 
heading 7326.90.85, HTSUS. 


Holding: 


By application of GRI 1, these portable workbenches are classified in subheading 
7326.90.85, HTSUS, which covers “[o]ther articles of iron or steel: [o]ther: [o]ther: 
{o]ther: [o]ther.” Accordingly, NY 888760 is revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF FOOTWEAR 
WITH TRACTION DOTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to tariff classification of women’s shoe with traction 
dots. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (PL. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking a ruling letter pertaining to the tariff classifi- 
cation of a women’s leather shoe with rubber traction dots on the sole 
under the Harmonized Tariff Schedule of the United States (HTSUS), 
and any treatment previously accorded by Customs to substantially 
identical transactions. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 8, 1999. 


FOR FURTHER INFORMATION CONTACT: Gail A. Hamill, Textiles 
Branch (202) 927-1342. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended, (19 U.S.C. 1484) the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), no- 
tice of the proposed revocation of HQ 081588 was published on July 7, 
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1999, in the CUSTOMS BULLETIN, Volume 33, Number 27. One comment 
was received in response to the notice, concerning the impact the ruling 
might have on sports footwear with molded spikes. Minor clarification 
was added to indicate that the definition of sports footwear was not at 
issue. 

In HQ 081588, dated July 11, 1988, Customs classified Bally’s 
women’s shoe with embossed plastic upper, leather linings and trim, 
and leather sole with rubber plug inserts under subheading 
6405.90.9000, Harmonized Tariff Schedule of the United States Anno- 
tated, HTSUSA, as other footwear. The merchandise is a women’s 
closed toe, closed back slip-on with an embossed plastic upper, leather 
trim collar, and leather tassels across the vamp. The shoe has a 1/2-inch 
wood wedge, rubber heel, and a leather sole with 14 rubber plugs in- 
serted through holes in the leather. Each of the rubber plugs is approxi- 
mately 1/4-inch in diameter and 1/8-inch thick, with about 1/32 of an 
inch projecting beyond the surface of the leather sole. 

It is now Customs position that the instant footwear described above 
is properly classified under subheading 6402.99.3060, HTSUSA, as oth- 
er footwear with outer soles and uppers of rubber or plastics, footwear 
of the slip-on type, for women. 

Customs is revoking HQ 081588, and any other ruling not specifically 
identified, in order to classify this merchandise under subheading 
6402.99.3060, HTSUSA. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions. HQ 962713, revoking 
HQ 081588, is set forth as the “Attachment” to this document. 

As stated in the proposed notice, this revocation action will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
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porter or its agents for importations subsequent to the effective date of 


decision 


Dated: August 16, 1999. 


JOHN E. ELKINS 
for John Durant, Director, 
Commercial Rulings Division.) 


)F THE TREASURY 
US. Customs SERVICE 
Nashington, DC, August 16, 1999 
CLA-2 RR:CR:TE 962713 gah 
Category: Classification 
lariff No. 6402.99.3060 


lle. NY 10801 
Revocation of HQ 081588; classification of shoe with embossed plastic upper, leather 
lini 1 trim, and leather sole with rubber plug inserts 


DEAR MR. CATERINA 


This is in regard to HQ ruling (HQ) 081588 that was issued to you on July 11, 1988, 
which addressed the tariff classification of a women’s shoe under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). We have reviewed this ruling in light 
of HQ 962500 dated June 16, 1999 and have determined that HQ 081588 is incorrect 
lherefore, this ruling revokes HQ 081588 and sets forth the correct classification for the 
snoe 


Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 


the proposed revocation of HQ 081588 was published on July 7, 1999, in the CUSTOMS BUL- 
pro} I f 
N, Volume 33, Number 27 


at. 
Facts 


lhe merchandise is a women’s closed toe, closed back slip-on with an embossed plastic 
upper, leather trim collar, and leather tassels across the vamp. The shoe has a 1/2-inch 
wood wedge, rubber heel, anda leather sole with 14 rubber plugs inserted through holes in 
the leather. Each of the rubber plugs is approximately 1/4-inch in diameter and 1/8-inch 
thick, with about 1/32 of an inch projecting beyond the surface of the leather sole 

Customs classified the shoe in subheading 6405.90.90, Harmonized Tariff Schedule of 
the United States (HTSUS), which provides for other footwear. 
Issue 

Are the rubber plugs, sometimes known as traction dots, within the meaning of chapter 
64 note 4(b) attachments to the outer sole, and therefore excluded from consideration in 
determining the constituent material of the outer sole? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRID). 
GRI 1 provides that classification is determined according to the terms of the headings and 
any relative legal notes. Merchandise that cannot be classified in accordance with GRI 1 is 
to be classified in accordance with subsequent GRI. 
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Chapter 64, note 4(b) states that the constituent material of the outer sole shall be taken 
to be the material having the greatest surface area in contact with the ground, no account 
being taken of accessories or reinforcements such as spikes, bars, nails, protectors or simi- 
lar attachments. The Explanatory Notes (EN) to the chapter indicate that the outer sole is 
that part of the footwear which, when in use, is in contact with the ground. An attached 
heel is not included when considering the portion of the shoe which contacts the ground. 

In HQ 962500 we considered whether or not traction dots on an outer sole are functional- 
ly similar to the note 4(b) exemplars such as spikes, and therefore excluded from consider- 
ation when determining the constituent material of the outer sole. It was argued that 
rubber traction dots provide traction and protection when surfaces are slippery, and that 
the note 4(b) exemplars function in the same way. A comparison was drawn between the 
accessories and reinforcements as enumerated in legal note 4(b) to the text of subheading 
legal note 1 

The primary text at issue in note 4(b) to chapter 64, having the greatest surface area in 

( t with the ground, requires consideration of the outer surface of the outer sole be- 
cause those materials alone are in contact with the ground. In furtherance of the legal re- 
quirement, EN (C) to chapter 64 adds that attached accessories or reinforcements should 
be disregarded which partly cover the sole. We interpret this guidance to mean that all ofthe 
exemplars described as accessories or reinforcements cover outer sole material. Such at- 
tachments would only be in issue if they were covering material that would otherwise con- 
tact the ground. As an example, the EN mentions an attached heel. When taken together, 
note 4(b) and EN(C) indicate that the focus of the constituent material determination is 
the outer sole itself, and the outer surface of the outer sole. Only if accessories and rein- 
forcements are attached to the outer surface of the otherwise complete outer sole does the 
focus turn to whether they function as an accessory or reinforcement to the outer sole. 

In the instant shoe, the traction dots protrude though holes in the leather of the outer 
sole. Applying the legal standard and the EN guidance discussed above, the rubber traction 
dots are not attached to the outer surface of the outer sole. Rather, they form part of the 
complete outer sole’s outer surface and are not excluded from the constituent material de- 
termination. The rubber is the constituent material having the greatest surface area when 
the outer sole is in contact with the ground. Subheading legal note 1 defining sports foot- 
wear is not in issue. 


Heading 6402 covers other footwear with outer soles and uppers of rubber or plastics. 


Heading 6405 covers other footwear. Within the meaning of note 4(b), the shoe has an up- 


per of plastics and an outer sole of rubber. Therefore, heading 6402 describes the merchan- 
dise 


Holding: 


he instant shoe is properly classified in subheading 6402.99.3060, HTSUSA, as other 
footwear with outer soles and uppers of rubber or plastics, footwear of the slip-on type, for 
women. The rate of duty is 37.5 percent ad valorem. 
HQ 081588 dated July 11, 1988, is hereby revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF A SEAT PART 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of classification ruling letter and treat- 
ment relating to the classification of a seat part. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs is revoking 
a ruling letter pertaining to the tariff classification of a seat part used in 
car seats and any treatment previously accorded by Customs to sub- 
stantially identical transactions. Comments were requested on the pro- 
posed revocation in the CUSTOMS BULLETIN of July 7, 1999, Vol. 33, No. 
27. One comment was received in agreement with this change. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 8, 1999. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and fights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

In New York Ruling (NY) D81272, dated August 20, 1998, the classifi- 
cation of a product referred to as a rectangularly shaped polyester knit 
fabric intended for use in automobile seats was determined to be in 
heading 6001, HTSUS. Since the issuance of this ruling Customs has 
had a chance to review the classification of this merchandise and has de- 
termined that the classification is in error. 
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Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY D81272 
and any other rulings not ceecan identified to reflect the proper 
classification of the merchandise pursuant to the analysis set forth in 
Headquarters Ruling Letter (HQ) 962484 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking a 


: 
! 

} + ,¥ 1-2 
substantial 


1y treatment previously accorded by the Customs Service to 
ly identical transactions. 
As stated in the proposed notice, this revocation action will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
‘st review decision) on the issue subject to this notice, should have 
advised ( vustoms mn ing the notice period. Similarly, poco to sec- 
tion 625(« Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is oe any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 


porter or its agents for importations i abeonannt to the effective date of 
this final decision. 


Dated: August 16, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 
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[ATTACHMENT | 
DEPARTMENT OF THE TREASURY 
US. CusToMS SERVICE 
Washington, DC, August 16, 1999. 


CLA-2 RR:CR:TE 962484 jb 
Category: Classification 


Tariff No. 9401.90.1080 
GER BANKS EsQ 


BANKS & ASSOCIATES 
155 Connecticut Ave, N.W,, Suite 400 
ton, D.C. 20036 


vocation of NY D81272; classification of “part for knitted fastener” 


his is in response to your letter, dated November 18, 1998, and subsequent submis- 
sions, dated March 10, 1999, and May 6, 1999, on behalf of your client, Moriden America 
Inc., requesting reconsideration of New York Ruling Letter (NY) D81272, dated August 20, 
1998, which classified certain merchandise composed of foam and fabric in heading 6001, 
Harmonized Tariff Schedule of the United States, (HTSUS). This heading provides for, 
among other things, pile fabrics. A sample of the subject merchandise, including a part ofa 
foam automobile seat cushion, and accompanying sketch, were submitted to this office fo 
examination 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C 
the proposed revocation of NY D81272 was published on July 7, 1999, 
LETIN, Volume 33, Number 27. 


Facts: 


The submitted merchandise consists of what you describe as a rectangular piece of blue 
foam measuring 200 X 300 mm, laminated to a 100 percent polyester knit fabric with poly- 
propylene projection The fabric is similar to the hook side of a “hook and loop” type fasten 
ing system. In your letter you refer to this merchandise as being part of an automobile seat 
asse mbly , and submit both a sketch and a foam automobile seat cushion whic 


1625(c)), notice of 
in the CUSTOMS BUL- 


h show how 


the subject merchandise is intended to fit in the recess of the back portion of an automobil 


lie 
seat. The corresponding piece of the “hook and loop” system is attached to the inside of the 
fabric seat cover to ensure that the seat cover fabric conforms to the shape of the automo- 


bile seat, eliminating any air space from occurring between the cushion and the cover. You 


indicate that this merchandise is made to the specifications of the automobil 
manufacturer prior to importation. 

It is your opinion that the proper classification for this merchandise is in heading 9401, 
HTSUS, in the provision for parts of an automobile seat. In support of your position you 
make reference to Headquarters Ruling Letter 085609, dated February 2, 1990, which clas- 
sified 100 percent polyester knit fabric, rectangular in shape, cut to the ultimate consign- 
ee’s specifications prior to importation, and intended for use in automobile seats, in 
heading 9401, HTSUS. 

Issue: 


What is the proper classification for the subject merchandise? 


e seat 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation 
(GRI). GRI 1 provides that classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, taken in order. Merchandise that can- 
not be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI 

Chapter 94, HTSUS, provides for miscellaneous manufactured articles. Chapter Note 
3(b) states that, “goods described in heading 9404, entered separately, are not to be classi- 
fied in heading 9401, 9402 or 9403 as parts of goods.” The Explanatory Notes to the Harmo- 
nized Commodity Description and Coding System (EN) to chapter 94, HTSUS 
addressing Parts states: 

This Chapter only covers parts, whether or not in the rough, of the goods of headings 
94.01 to 94.03 and 94.05, when identifiable by their shape or other specific features as 
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parts de signe -d solely or principally for an article of those headings. They are classified 
in this ‘hapter when not more specifically covered elsewhere 


Heading 9401, HTSUS, provides for seats (other than those of heading 9402) whether or 
not convertible into beds, and parts thereof. The EN to heading 9401, HTSUS, in reference 
to “parts” state 


lhe heading also covers identifiable parts of chairs or other seats, such as backs, bot 
toms and arm-rests (whether or not upholstered with straw or cane, stuffed or 
sprung), and spiral springs assembled for seat upholstery 


Separately presented cushions and mattresses, sprung, stuffed or internally fitted 
with any material or of cellular rubber or plastics whether or not covered, are excluded 
heading 94.04) even if they are clearly specialised as parts of upholstered seats (e.g., 
settees, couches, sofas). When these articles are combined with other parts of seats, 
however, they remain classified in this heading. They also remain in this heading when 
presented with the seats of which they form part 


First, for a product to qualify for classification under a specified heading, the merchan- 
dise must conform to terms of the requisite heading notes, and where applicable, the EN to 
that heading. In this instance, the EN to both chapter 94 and heading 9401, HTSUS, state 
that heading 9401 covers identifiable parts of chairs or other seats. In the case of the sub 
ject merchandise, the merchandise is “identifiable” as a part in that it is cut to a predeter- 
mined size according to the manufacturer’s specifications. The subject merchandise is not 
further processed after importation except for its use as part of an automobile seat, as such 
we find that it is dedicated to this use. As such, we agree that classification in heading 9401, 

HTSUS, is warranted. Similarly, we agree with your assertion that the merchandise ad 
dressed in HQ 085609, supports your position for classification in heading 9401, HTSUS 

The correct classification for the subject merchandise isin the appropriate subheading of 
heading 9401, HTSUS. NY D81272 is revoked pursuant to the analysis set forth above 

1¢ loldir tg 

The util merchandise is classified in heading 9401.90.1080, HTSUSA, which pro- 
vides for, seats (other than those of heading 9402), whether or not convertible into beds, 


and parts thereof: parts: of seats of a kind used for motor vehicles: other. The applicable 
general column one rate of duty is “free.” 


NY ae dated August 20, 1998, is hereby revoked. In accordance with 19 U.S.C. 
} this ruling will become effective 60 days after its publication in the Customs BUL- 


JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF A DECORATIVE 
OVERCAP OR TOPPER FOR A COVERED BEVERAGE 
CONTAINER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to the classification of a decorative overcap or topper 
for a covered beverage cup. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling, and any treatment previously ac- 
corded by Customs to substantially identical transactions, concerning 
the tariff classification of an article described as “Disney Tomorrow- 
land” toppers, under the Harmonized Tariff Schedule of the United 
States (HTSUS). Notice of the proposed revocation was published in 
Vol. 3, No. 27 of the CusToMs BULLETIN dated July 7, 1999. 


EFFECTIVE DATE: This notice is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after November 8, 
1999. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
General Classification Branch (202) 927-3315. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
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mine whether any other applicable legal requirement is met. Pursuant 
to Customs obligations, a notice of proposed revocation of New York 
Ruling Letter (NY) C86949, was published in the CUSTOMS BULLETIN on 
July 7, 1999, Vol. 33, No. 27. No comments were received. 

As stated in that notice this revocation action will cover any rulings 
on this issue which may exist but have not been specifically identified. 
Any party who has received an interpretive ruling or decision (.e., rul 
ing letter, internal advice memorandum or decision or protest review 
decision) on the issue subject to this notice, should have advised Cus- 
toms during the notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), Customs is revok- 
ing any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, have 
been the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling of a third party to importa- 
tions involving the same or similar merchandise, or the importer’s or 
Customs previous interpretation of the Harmonized Tariff Schedule of 
the United States. Any person involved in substantially identical trans- 
actions should have advised Customs during the notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

In NY C86949, issued April 29, 1998, Customs ruled that the “Disney 
Tomorrowland” topper was classified in subheading 3923.50.0000, 
HTSUS, which provides in pertinent part for stoppers, lids, caps and 
other closures, of plastic. Upon review of this ruling and consideration 
of headings 3923, 3926 and 9503, HTSUS, Customs is of the opinion 
that the topper is not described by heading 3923 as a cup lid. The “Dis- 
neyland Toppers” should have been classified in subheading 
3926.40.00, HTSUS, as “[o]ther articles of plastic, statuettes and other 
ornamental articles.” 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY C86949 
and any other ruling not specifically identified, to reflect the proper 
classification of these decorative overcaps or toppers for a covered bev- 
erage container. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Cus- 
toms is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions. Headquarters Ruling 
Letter (HQ) 962447 revoking NY C86949, is set forth as an Attachment 
to this document. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after its publication in the CUSTOMS BULLETIN. 


Dated: August 12, 1999. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ ATTACHMENT | 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, August 12, 1999. 
CLA-2 RR:CR:GC 962447 JRS 
Category: Classification 
Tariff No. 3926.40.00 
JAMES F O'Hara, EsQ 
STEIN SHOSTAK SHOSTAK & O’ HARA 
515 S. Figueroa St., Suite 1200 
Los Angeles, CA 90071-3329 


Re: “Disneyland” Toppers; Decorative overcaps; Not Other Toys of Heading 9503; Orna- 
mental Articles of Plastics of Heading 3926; Revocation of NY C86949; HQ 961840 


DEAR Mr. O’HARA 

This is in reference to your December 16, 1998, letter on behalf of Strottman Interna- 
tional, Inc., requesting reconsideration of New York Ruling Letter (NY) C86949 dated 
April 29, 1998, issued by the Customs National Commodity Specialist Division in New 
York, concerning the classification of a “Disney Tomorrowland” topper under subheading 
3923.50.00, of the Harmonized Tariff Schedule of the United States (HTSUS), which pro- 
vides for “stoppers, lids, caps and other closures, of plastics.” You also request arulingona 
“Disney Castle” topper which you assert is the same in all material respects (construction, 
size, shape and purpose) as the “Disney Tomorrowland” topper ruled on in NY C86949. 
Samples of both toppers were submitted for our review along with the plastic beverage cup 
and screw-on lid to which they are attached after importation. We have reconsidered NY 
C86949 and now believe that it is incorrect. This ruling sets forth the correct classification 
and the analysis therefor. A notice of proposed revocation of New York Ruling Letter (NY) 
C86949, was published in the CUSTOMS BULLETIN on July 7, 1999, Vol. 33, No. 27. No com- 
ments were received. 
Facts: 

The merchandise at issue, manufactured in China, is decorative toppers for placing over 
a plastic lid containing a hole for a straw and beverage cup. The plastic cup, lid, and straw 
are of United States origin. The “Disney Tomorrowland” topper is made out of semi-pliable 
hard viny] plastic molded into the fanciful form displaying some of the primary features of 
the Tomorrowland portion of Disney’s Magic Kingdom amusement park. It is painted with 
bright colors of gold, copper, silver and blue. This topper is approximately 4 inches in its 
outside diameter at its base (interior diameter is approximately 3'2 inches where it fits over 
the lid portion of the beverage cup) and approximately 4'2 inches at its greatest height. The 
form is essentially hollow and cylindrical in shape at its base. It depicts two spaceships each 
carrying two passengers, and having long, silver painted contrails, three varying sized 
planets encircled by rings, and the trademark logo of Tomorrowland, a red “T,” that ap- 
pears in front of a gold colored circular object in addition to other futuristic objects. A hol- 
low tubular opening is located off center which can accommodate a drinking straw. 
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eyland Castle” topper is a decorative, brightly-colored painted mold, made of ¢ 
hard vinyl plastic, in the sh rae the Disney ¢ astlefoundin F ante malariae hat 
i by 3-dimensional heads of “Mickey Mouse,” “Minnie Mouse,” and “Pluto.’ 
entially hollow and its base is cylindrical in shape. It is aacuennae + 
utside diameter at its base (interior diameter is approximately 3’ inches 
ver the lid portion of the beverage cup) and approximately 6 inches at its 
ht. The shape of the castle’s cylindrical turret is hollow which creates an open- 
odate a drinking straw 
) decorative toppers < =< of a Disney promotion to celebrate the moderniza- 
sneyland’s Tomorrowland ate that these items are designed to be sold to 
Disney theme parks with beverages as a promotional souvenir item. The ar- 
used as a decorative cover for the actual screw-on lids and beverage cups that 
» sold in at the park. Both toppers have a smooth base and are not threaded 
lastic lid which is designed to screw on the top of a beverage container 


‘Disneyland Toppers” are classified within heading 3923, as lids of plastics; 


3926, as other ornamental articles of plastics; or within heading 9503, as 


les of Interpretation (GRIs) taken in their appropriate order provide a 


ork for classification of oo andise under the HTSUS. Most imported goods are 

»d by application of GRI 1, that is, according to the terms of the headings of the tariff 

1 any relative section or chapter notes. In the event that the goods cannot be 

ified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 

the remaining GRIs may then be applied. The Explanatory Notes (ENs) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 


Dp 
1 hu 


terpretation of the tariff at the international level, facilitate classification under the 
HTSUS by offering guidance in understanding the scope of the headings and GRIs. 
l HTSUS headings under consideration are as follows 
a|rticles for the conveyance or packing of goods, of plastics; stoppers, 
lids, caps and other closure tics 


Paty 
s|toppers, lida, caps and other closures 


o|ther articles of plastics and articles of other materials of headings 
3901 to 3914 


s|tatuettes and other ornamental! articles 


o|ther toys; reduced-size (“scale”) models and similar recreational 
models, working or not; puzzles ofall kinds; parts and accessories there- 
of 


9503.90.0045 o|ther, [o]ther toys and models 


In NY C86949, Customs found that the Disneyland Topper was not designed to be a toy 
that amuses, noting 3 th at the product was intended as a promotional/souvenir item, and 
1 it was “a fully functional beverage cup lid” classified under subheading 
HTSUS. You im that classification as toys under heading 9503, HTSUS, is 

proper because both toppers are not functional beverage cup lids 

The ENs to Chapter 95 indicate that “this chapter covers toys of all kinds whether de- 

igned for the amusement of children or adults.” It is Customs position that the amuse- 
ment requirement means that toys should be designed and used principally for 
amusement. See Additional U.S. Rule of Interpretation 1(a), HTSUS. Customs defines 
principal use as that use which exceeds each other single use of the article. 

A close examination of the toppers leads to the conclusion that they are not designed for 
amusement. The articles function minimally to attract the user to drink the beverage 
through the straw protruding from the opening in either topper. It is not only that there is 
some functionality of the article which deprives it of a potential toy classification. Rather, it 
is that there is no manipulative play value associated with either the Disney Castle or the 
Disney Tomorrowland toppers. The only “amusing” aspect to one of them is that the Dis- 
ney Castle topper presents well-known Disney cartoon characters. The heads of the car- 
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toon characters attached to the Disney Castle do not impart the article with inherent play 
value. The toppers are interesting to look at due to their decorativeness in detail, color and 
design. The articles would have their longest usefulness, not on top of a beverage container 
at atheme park, but rather placed for display on ashelf ora desk in plain view as asouvenir 
of the visit to the theme park. It is our conclusion that the toppers will not be played with 
because they are principally meant for display and are promotional items or collectibles 
that are primarily decorative. Because the toppers are not designed to be played with, they 
are not principally designed to amuse and, therefore, not toys under subheading 
9503.90.00, HTSUS. As such, the toppers must be classified in another provision. 

The classification of the Disney Tomorrowland topper as a lid in heading 3923, HTSUS, 
is erroneous. A review of the physical characteristics of the topper reveals that it cannot 
function asa lid. The diameter of the topper is larger than the diameter of the cup, and the 
topper has no threaded feature which would permit it to be screwed on to the cup. If a top- 
per were to be so used in place of the actual flat screw-on plastic lid, it would not fit securely 
on to the cup and would not prevent any liquid in the cup from leaking out due to the 
smoothness of its base. Thus, the topper can only be used with the screw-on cup lid in place 
on the beverage cup, and in that configuration the topper does not function asa lid or seal, 
but as a decorative overcap or topper. 

Without the decorative Disney topper, the specially shaped Disneyland beverage contain- 
er, which consists of a 8% inch tall plastic cup with a picturesque colored decal of the vari- 
ous parts of the theme park adhered to it (i.e., Frontierland, Space mountain, Splash 
mountain, Fantasyland, etc.) and the screw-on lid is a complete article. Although the top- 
pers are sized for the particular cups with which they will be sold, the toppers do not have to 
be used to havea fully functioning Disnelyland beverage container. The Disneyland bever- 
age cup and lid are complete and fully capable of holding and dispensing a beverage witha 
straw without the use of a decorative topper. 

Inasmuch as the topper cannot function as a lid for the particular Disneyland cup due to 
its design (i.e., no threaded base), it is clear that the topper is intended to form a decorative 
topper or overcap for the actual lid of the cup. Thus, the terms of heading 3923 do not de- 
scribe the topper, and classification under subheading 3923.50.00, HTSUS, is inappropri- 
ate. 

Heading 3926, HTSUS, as the residual provision for plastics, could describe most articles 
of plastics not elsewhere specified or included. Since the topper is not described by the toys 
provision of heading 9503 and is not described by heading 3923, it falls by default into head- 
ing 3926. As stated, the toppers are promotional items or collectibles that are decorative 
and meant for display. The holes in the toppers for straws are unobtrusive in their place- 
ment and fit well in the overall design. The primary purpose of the Disneyland toppers is 
not to complete the design of the Disneyland beverage container, but to serve as a promo- 
tional or souvenir item to take home at the conclusion of the trip and set out for display. The 
toppers are decorative plastic articles that could be offered for sale apart from the use as an 
adjunct to the Disneyland beverage container. As such, the Disney toppers are provided for 
at the subheading level in 3926.40 as an ornamental article of plastic rather than at the 
subheading level of 3926.90.98 as other articles of plastic, other. 

We find that the instant toppers are provided for under subheading 3926.40.00, HTSUS, 
as “(o]ther articles of plastic * * *[s]tatuettes and other ornamental articles.” See HQ 
961840, dated May 7, 1999, for a similar ruling 


Holding: 


The Disneyland Toppers are classifiable under subheading 3926.40.00, HTSUS, as 
“(olther articles of plastics * * * [s}tatuettes and other ornamental articles.” 


Effect on Other Rulings: 


NY C86949 dated April 29, 1998, is REVOKED. 
In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the Customs BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF A RULING LETTER AND TREATMENT 
RELATING TO THE TARIFF CLASSIFICATION OF A WOMEN’S 
JACKET AND SKIRT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a tariff classification ruling letter and 
treatment relating to the tariff classification of a women’s jacket and 


skirt. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 19380 (19 U.S.C. 
1625 (c)), this notice advises interested parties that Customs is revoking 
a ruling pertaining to the tariff classification of a women’s jacket and 
skirt and any treatment previously accorded by Customs to substantial- 
ly identical transactions. Notice of the proposed revocation was pub- 
lished in the CUSTOMS BULLETIN of June 30, 1999, Vol. 33, No. 26. No 
comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 8, 1999. 
FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, Tex- 
tile Branch (202) 927-1695 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs is revok- 
ing a ruling letter pertaining to the tariff classification of a women’s 
jacket with contrasting colored piping and a matching skirt without the 
contrasting colored piping. 
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In New York Ruling Letter (NY) B86618, dated July 8, 1997, a 
women’s jacket with contrasting colored piping and a matching skirt 
without the piping were classified as follows: the jacket under subhead- 
ng 6204.39.3010, Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA), which provides for “Women’s or girls’ suits, 
ensembles, suit-type jackets, blazers, dresses, skirts, divided skirts, 
trousers, bib and brace overalls, breeches and shorts (other than swim- 
wear ackets and blazers: Of other textile material: Of artifi- 
cial fibers: Other: Women’s.”; the skirt under subheading 
6204.59.3010, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), which provides for “Women’s or girls’ suits, en- 
sembles, suit-type jackets, blazers, dresses, skirts, divided skirts, 
trousers, bib and brace overalls, breeches and shorts (other than swim- 
wear): Skirts and divided skirts: Of other textile material: Of artificial 
fibers: Other: Other: Women’s”. It is Customs view that where a jacket 
and skirt are of the same fabric construction, style, color, and composi- 
tion, and are also of corresponding or compatible size, the garments are 
properly classifiable as a suit. Note 3(a) to chapter 62, Section XI, which 
was expanded after 1994, specifically allows for piping in a different 
fabric on a suit. Therefore the presence of different colored piping on 
the jacket, which is not present on the skirt, does not preclude classifica- 
tion of the garments as a suit. We therefore believe that such garments 
should have been classified in heading 6204, HTSUS, as a suit. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY B86618, 
and any other ruling not specifically identified on identical or substan- 
tially similar transactions to reflect the proper classification of the mer- 
chandise pursuant to the analysis set forth in Headquarters Ruling 
Letter (HQ) 960843 (see “Attachment” to this document). Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treat- 
ment previously accorded by the Customs Service to substantially iden- 
tical transactions. 

As stated in the proposed notice, this revocation action will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 35/36, SEPTEMBER 8, 1999 


transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 

le presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
+} 


rebuttab 


{ 


11S tinal aecision. 
ugust 12, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


| ATTACHMENT | 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, August 12, 1999 
CLA-2 RR:CR:TE 960843 SG 
Category: Classification 
Tariff No. 6204.13.2010 
A BEVER, IMPORT ACCOUNT REP 
\ SHIPPING COMPANY IN¢ 
an Avenue 


lewood Cliffs, NJ 07632 


Reconsideration of NY B86618 dated July 8, 1997; Classification of women’s suits 
with contrasting piping on jackets; suit-type jackets; skirts; Heading 6204; Note 3(a) 
to Chapter 62, HTSUSA 


DEAR Ms. BEVER 
his isin response to your letter dated July 30, 1997, requesting that Customs reconsid- 
r New York classification ruling B86618 dated July 8, 1997, issued under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), concerning the classification of 
1 woman’s jacket and skirt, style J054. The garments are from China and Hong Kong. NY 
B86618 was issued to you on behalf of Dress Barn, Inc. You indicate that the two garments 
jacket and skirt) are designed and sold to be worn together as a suit. Ruling B86618 classi- 
fied the garments separately asa skirt and jacket. It is your view that these garments corre- 
late with the classification guidelines for women’s suits and should be classified as such. 
You request that Customs reclassify the garments as a woman’s suit. 
Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 


1 
the proposed revocation of NY B86618 was published on June 30, 1999, in the Customs 
BULLETIN, Volume 33, Number 26. 


Facts 


Style J054, which was the subject of NY B86618, consists of awomen’s woven jacket and 
skirt which are constructed of matching 70 percent rayon and 30 percent polyester fabric. 
Both garments are lined. Thejacket is constructed from eight panels sewn together length- 
wise (four panels in the front, two panels on the side, and two panels in the back). The jack- 
et has long sleeves with two button trim, shoulder pads, a collar, lapels, a full front opening 
secured by four buttons, two welt pockets at the waist, and two decorative flaps with button 
trim. The jacket has contrasting colored satin piping around the collar, lapels, front open- 
ing, chest flaps and pockets. The skirt features a waistband, back zipper and button clo- 
sure, side seam pockets, front pleats, anda back vent. The skirt does not contain any of the 
contrasting colored piping. 
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In B86618 Customs ruled that the jacket was classified in subheading 6204.39.3010 
HTSUSA, while the skirt was classified in subheading 6204.59.3010, HTSUSA 


Issue 


Whether garments that would otherwise be classified as a suit are separately classified 
due to the addition of contrasting colored piping on the jacket? 


Law and Analysis 


Classification of goods under the HTSUSA is governed by the General Rules of Inter 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s, taken in order 

Legal Note 3(a) to Chapter 62, states, in pertinent part 


(a) The term “suit” means a set of garments composed of two or three pieces made up, 
in respect of their outer surface, in identical fabric and comprising: 
one suit coat or jacket the outer shell of which, exclusive of sleeves, consists of 
four or more panels, designed to cover the upper tea the body, possibly with a 
tailored waistcoat in addition whose front is made from the same fabric as the out 
r surface of the other components of the set and whose back is made from the 
same fabric as the lining of the suit coat or jacket; and 
-one garment designed to cover the lower part of the body and consisting of trou- 


sers, breeches or shorts (other than swimwear), a skirt or a divided skirt, having 
neither braces nor bibs 


All of the components of a “suit” must be of the same fabric construction, color, and 
composition; they must also be of the same style and of corresponding or compatible 
size. However, these components may have piping (a strip of fabric sewn into the 
seam) in a different fabric. [Emphasis added] 


Note 3(a) was expanded in 1994 to include the paragraph above specifically allowing for 
piping in a different fabric on a suit 
The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(EN), although not binding, are the official interpretation of the HTSUSA at the interna- 
tional level,. The EN to heading 6204 states that the provisions of the EN to heading 6104 
apply, mutatis mutandis, to articles of heading 6204. T he EN to heading 6104 states that 
the provisions of the EN to heading 6103 apply, mutatis mutandis to the articles of heading 
6104. 
Although the EN to heading 61.03, which applies to heading 62.04, does not define “dif- 
ferent fabric” it does define “identical fabric”. It states that: 
For the purposes of Chapter Note 3 (a), the expression “identical fabric” means a 
single identical fabric, i.e., the fabric must be: 
-of the same construction, i.e., it must be obtained by the same yarn-bonding 
technique (having the same stitch size) and the structure and measurement (e.g., 
the decitex number) of the yarns used must also be the same; 
_of the same colour (even the same shade and pattern of colour); this includes 
fabrics of different-coloured yarns and printed fabrics; 
-of the same composition, L.€., the percentage of the textile materials used (e.g 
100 % by weight of wool, 51 % by weight of sy nthetic fibres, 49 % by weight of cot- 
ton) must be the same. [Emphasis added] 
In support of your claim for classification as a suit, you argue that the samples contain a 
number of features which correlate with the classification guidelines for women’s suits: 


Two separate pieces consisting of a tailored jacket and skirt designed and sold to be 
worn together as a “suit’ 


Identical fabric, style, color, and composition. 


Both pieces are fully lined. 


The jacket consists of six separate vertical panels. (The sample presented actually has 
eight vertical panels.) 


In addition, you indicate that the jacket’s contrasting piping is under 's inch in width. It 
is your understanding that if contrasting colored piping is present on one or more pieces of 
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a style and does not exceed 1s inch in width, classification under the provision for suits is 
not precluded. In support thereof you enclose a copy of HQ ruling 084849, dated February 
23, 1990, which classified a two piece garment as a suit despite the presence of matching 1/8 
inch wide piping on the jacket which was not present on the skirt. 

Customs did in fact conclude in HQ 084849, that a jacket and skirt were classifiable asa 
suit, despite the presence of matching 1/8 inch wide piping on the jacket which was not 
present on the skirt. We note that the piping in that ruling was the same color as the fabric 
»f the jacket and skirt. In addition, this ruling was issued prior to the note change quoted 
above, specifically allowing piping. Note 3(a) was expanded in 1994 to specifically allow for 


It is our view that, where the construction, color, or composition of any portion of the 


components of the “suit” is not identical, the components do not meet the three part crite- 
ria for “identical fabric”, and therefore are of a “different fabric”. Where, as in the instant 
vase the piping is ofa different fabric composition than the “suit” components, the piping is 
i “different fabric”, which is permitted under Note 3(a). Therefore, the jacket and the 
skirt do have an identical construction and composition in accordance with Chapter Note 
3(a). Inasmuch as the components are also of the same style and corresponding or compat- 
ble size, these garments are properly classifiable as a suit 


The jacket and skirt are classified as a suit in subheading 6204.19.2000, HTSUSA, which 
provides for Women’s or girls’ suits, ensembles, suit-type jackets, blazers, dresses, skirts, 
divided skirts, trousers, bib and brace overalls, breeches and shorts (other than swim- 
wear): Suits: Of artificial fibers: Other. The applicable general column one rate of duty is 
36.4 cents per kg plus 26.7 percent ad valorem and the textile restraint category is 644. 

NY B86618 dated July 8, 1997, is hereby revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are a result of the international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importing the merchandise to 
determine the current status of any import restraints or requirements. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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EXTENSION OF COMMENT PERIOD REGARDING THE 
CLASSIFICATION OF PHARMACEUTICAL PRODUCTS 
IMPORTED FOR CLINICAL RESEARCH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Extension of comment period regarding the classification of 
pharmaceutical products undergoing clinical trials. 


SUMMARY: This notice advises the public that Customs is extending 
the period during which interested parties may comment upon the clas- 
sification of pharmaceutical products, in bulk form or dosage form, for 
which no New Drug Application has been approved by the Food and 
Drug Administration, and which are therefore commercially unavail- 
able as medicines. 


DATE: Comments must be received on or before October 4, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 


General Classification Branch (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On August 4, 1999, Customs published a notice in the CUSTOMS BUL- 
LETIN, Vol. 33, No. 31, dated July 16, 1999, which advised the public that 
Customs was soliciting comments regarding the classification of phar- 
maceutical products, in bulk form or dosage form, for which no New 
Drug Application has been approved by the Food and Drug Administra- 
tion, and which are therefore commercially unavailable as medicines. 
Comments were required on or before September 3, 1999. 

By this notice, Customs is extending the comment period to the close 
of business on October 4, 1999. 


Dated: August 17, 1999. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Shp Op. 99-76) 


JVC Co. OF AMERICA, DIVISION OF U.S. JVC CorpP, PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 93-09-00643 


Plaintiff, JVC Company of America, moves for summary judgment pursuant to U.S. CIT 
R. 56(a), contending it is entitled to judgment as a matter of law because the United States 
Customs Service (Customs) improperly classified the merchandise at issue, “video camera 
recorders otherwise known as camcorders,” under subheading 8525.30.00, Harmonized 
Tariff Schedule of the United States (HTSUS), as “television cameras,” dutiable at a rate 
of 4.2% ad valorem. Plaintiff argues the imported merchandise should have been classified 
under either subheading 8543.80.90, HTSUS, as “electrical machines and apparatus, hav- 
ing individual functions * * * other machines and apparatus * * * other,” dutiable at a rate 
of 3.9% ad valorem or subheading 8479.89.90, HTSUS, as “machines and mechanical ap- 
pliances having individual functions * * * other machines and mechanical appliances * * * 
other other,” dutiable at a rate of 3.7% ad valorem. 

Defendant, United States, opposes plaintiff's motion. Defendant cross-moves for sum- 
mary judgment pursuant to U.S. CIT R. 56(b), contending it is entitled to judgment as a 
matter of law because Customs correctly classified the merchandise at issue under sub- 
heading 8525.30.00, HTSUS. 

Held: The Court finds there are no genuine issues of material fact and summary judg- 
ment is appropriate. The Court holds Customs correctly classified the merchandise at is- 
sue. Defendant’s cross-motion for summary judgment is granted, and plaintiff's motion 
for summary judgment is denied. 


(Dated August 6, 1999) 


Galvin & Mlawski (Jack D. Mlawski and John J. Galvin), New York, New York, for 
plaintiff. 

David W. Ogden, Acting Assistant Attorney General of the United States; Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch, Civil Division, United States Department of Justice (Amy M. Rubin); Beth C. 
Brotman, Office of the Assistant Chief Counsel, International Trade Litigation, United 
States Customs Service, of Counsel, for defendant. 


OPINION 
CARMAN, Chief Judge: Plaintiff, JVC Company of America, moves for 
summary judgment pursuant to U.S. CIT R. 56(a), contending it is en- 
titled to judgment as a matter of law because the United States Customs 
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Service (Customs) improperly classified the merchandise at issue under 
subheading 8525.30.00, Harmonized Tariff Schedule of the United 
States (HTSUS), as “television cameras,” dutiable at a rate of 4.2% ad 
valorem.‘ Plaintiff argues the imported merchandise should have been 
classified under either subheading 8543.80.90, HTSUS, as “electrical 
machines and apparatus, having individual functions * * * other ma- 
chines and apparatus * * * other,” dutiable at a rate of 3.9% ad valorem,” 
or subheading 8479.89.90, HTSUS, as “machines and mechanical ap- 
pliances having individual functions * * * other machines and mechani- 
cal appliances * * * other * * * other,” dutiable at a rate of 3.7% ad 
valorem.® Defendant cross-moves for summary judgment pursuant to 
U.S. CIT R. 56(b), contending it is entitled to judgment asa matter of law 
because Customs properly classified the merchandise at issue under 
8525.30.00, HTSUS, and plaintiff's proposed classifications are erro- 
neous as a matter of law. The Court has jurisdiction pursuant to 28 
US.C. § 1581(a) (1994). 


BACKGROUND 

Plaintiff is the importer of the merchandise at issue in this case. The 
merchandise, which was manufactured in Japan, was imported into the 
United States through the port of Atlanta on October 7, 1992 and Octo- 
ber 21, 1992. 

The parties are in substantial agreement as to the characteristics and 
features of the imported merchandise and agree on the following facts. 
The imported merchandise consists of “video camera recorders other- 


wise known as camcorders.” (Plaintiff's Motion for Summary Judgment 
(JVC) at 7.) The imported merchandise is an electrical machine or appa- 
ratus possessing two independent functions generally used in conjunc- 
tion with one another; a television camera and a video tape recorder. The 
merchandise in this case is described in the sales brochures as “cam- 


1 Subheading 8525.30.00, Harmonized Tariff Schedule of the United States (HTSUS), in relevant part, states 


8525 Transmission apparatus for radiotelephony, radiotelegre aphy, radiobroadcasting or television, 
whether or not incorporating reception apparatus or sound recording or reproducing apparatus; 
television cameras 


. * * * 


8525.30.00 Television cameras 4.2° 
~ Subheading 8543.80.90, HTSUS, in relevant part, provides 
8543 


Electrical machines and apparatus, having individual functions, not specified or included elsewhere 
in this chapter; parts thereof: 


* * * * * . 


8543.80 Other machines and apparatus 
. . * + 
8543.80.90 Other 
3 Subheading 8479.89.90, HTSUS, in relevant part, provides: 


8479 Machines and mechanical ee having individual functions, not specified or included else- 
where in this chapter; parts thereof: 


Other machines and mechanical appliances 


+ 


3.9% 


8479.89 Other: 


8479.89.90 Other 





U.S. COURT OF INTERNATIONAL TRADE 121 


corders” and in the service manuals as “video movies.”4 Customs classi- 
fied the merchandise at issue as “television cameras.” 
Plaintifftimely protested Custom’s classification of the merchandise, 


and, after having paid all liquidated duties due, timely commenced this 
action. 


CONTENTIONS OF THE PARTIES 
A. Plaintiff 


Plaintiff, JVC Company of America, contends no genuine issues of 
material fact exist, and it is entitled to judgment as a matter of law. 
Plaintiff argues Customs improperly classified the merchandise under 
heading 8525, HTSUS, as “television cameras.” Plaintiff asserts this 
classification is improper because the merchandise at issue is not prima 
facie classifiable as a “television camera[],” as it is “more than” a “televi- 
sion camera|[]” due to its dual function. Plaintiff claims the “more than” 
doctrine is a fundamental rule of customs classification holding that 
when “goods constitute more than a particular article because they pos- 
sess additional significant features or perform additional nonsubordi- 
nate functions|,] they are not classifiable” under the heading for that 
article. (JVC at 19 (quoting Avenues in Leather, Inc. v. United States, 11 
F Supp. 2d 719, 726 (CIT 1998), aff'd, 178 F.3d 1241 (Fed. Cir. 1999)).) 

Plaintiff argues that the merchandise at issue is like that considered 
by the Federal Circuit in Sears Roebuck & Co. v. United States, 22 F.3d 
1082 (Fed. Cir. 1994).° In Sears, the court held that “camcorders” are 
combination articles having the features of cameras and tape recorders 
and thus are properly classified as combination articles, rather than 
solely as tape recorders. See id. Similarly, plaintiff claims, in this case 
the merchandise at issue is more than a “television camera[]” and there- 
fore cannot be classified under heading 8525, HTSUS, as “television 
cameras.” Also, plaintiff contends that defendant’s argument under 
Rule 3(c) of the General Rules of Interpretation (GRI)®, HTSUS, which 
states when an item is prima facie classifiable under two or more head- 
ings, the proper classification is that last in numerical order, is not appli- 
cable in this case because the merchandise does not fit into two or more 
headings under the “more than” doctrine. 

Plaintiff asserts that the imported merchandise should be classified 
under subheading 8543.80.90, HTSUS, as “electrical machines and ap- 
paratus, having individual functions * * * other machines and appara- 
tus * * * other,” dutiable at a rate of 3.9% ad valorem. As an alternative, 


4 Copies of these documents were submitted by plaintiff as collective Exhibit No. 1 in regard to its motion 


5 In the Sears case, the court considered the proper classification of “camcorders” under the Tariff Schedule of the 
United States (TSUS). See Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed. Cir. 1994) 


6 Rule 3(c) of the General Rules of Interpretation (GRI), HTSUS, states, in pertinent part: 


When * * * goods are, prima facie, classifiable under two or more headings, classification shall be effected as 
follows: 


* * * * * 7 * 


(c) When goods cannot be classified by reference to 3(a) [stating more specific headings preferred; but when 
two or more headings refer to only part of mixed or composite good, both headings are “equally specific” or 
3(b) [stating mixtures or composite goods are classified under the substance “which gives them their essential 


character”], they shall be classified under the heading which occurs last in numerical order among those 
which equally merit consideration. 
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plaintiff suggests classifying the imported merchandise under subhead- 
ing 8479. 89.90, HTSUS, as “machines and mechanical appliances hav- 
ing individual functions * other machines “a mechanical 
appliances other other,” dutiable at a rate of 3.7% ad valorem 
Plaintiffrequests that this Court order defendant to reliquidate the sub 

ject entries under e ithe of the two propos sed subheadings wit h refund 


A 


and interest as provided by law. 
naant 


Defendant, United States, contending there are no genuine issues of 
material fact, argues it is entitled to judgment as a matter of law because 


Customs properly classified the merchandise at issue as “television 


cameras” under subheading 8525.30.00, HTSUS. Defendant argues 
that the legal meaning, as derived from the common meaning’, of the 


tariff term “television cameras” includes the merchandise at issue de- 
spite its dual function. Additionally, the merchandise at issue is included 
under the heading for “television cameras” because, as an eo nomine® 
provision, the heading includes all forms of the article. Furthermore, 
the Customs Co-Operation Council’s Harmonized C ommodity Descrip 
tion and Coding System E xplanatory Notes (E xplanatory Notes)” sup- 
port classifying the merchandise at issue as “television cameras.” Since 
no other heading describes the merchandise at issue, defendant claims 
that it is properly classified under “television cameras.” Furthermore, 
defendant asserts both the Sea rs case and the “more than” doctrine re 
late to the Tariff Schedules of the United States (TSUS) and therefore 
are not applicable to this case which involves classification under 
HTSUS 

Defendant claims plaintiffs suggestion that the merchandise at issue 
be classified under heading 8543, HTSUS, as “electrical machines and 
apparatus, having individual functions, not specified or included else- 
where in this chapter,” is improper because the merchandise at issue is 
classifiable elsewhere in chapter 85, under heading 8525, HTSUS, as 
“television cameras.” Furthermore, even if the imported merchandise 
were prima facie classifiable under heading 8543, HTSUS, the heading 
8525, HTSUS, for “television cameras” is correct because, following 
GRI 3(a)!", it is more specific. 


camer 
scribes commodity by a specific name, usually one well known to 
1990 
the Customs Co-operation Council's official ee 
tion Council was established in 1952 by 
the World Customs Organization whic 
x been settled that ‘while the Ex 
£ ance in int eting HTS , 
25 n.1 (CIT 1998) (quoting Lonza, Inc. t 
n pertinent part 
ie, classifiable under two or more headings, classification 


holt 
shall t 


1e heading which provides the most specific description shall be preferred to headings providing 
eral description 
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Defendant argues that plaintiff's alternative suggestion that cam- 
corders be classified under heading 8479, HTSUS, as “machines and 
mechanical appliances having individual functions,” is improper for two 
reasons. First, while conceding that the merchandise at issue is de- 
scribed by heading 8479, defendant, again, claims that heading 8525 for 
“television cameras” is still the correct classification because, under 
GRI 3(a), it is the more specific heading. Second, defendant claims Note 
7 to Chapter 84, which states that items should not be classified under 
heading 8479, HTSUS, if the “context otherwise requires,” precludes 
the merchandise at issue from being classified under heading 8479 
where, as here, the context requires that the merchandise falls within 
heading 8525. 

Finally, defendant contends that the only other heading which might 
encompass the merchandise at issue is heading 8521, HTSUS “video re- 
cording or reproducing apparatus.” !! Defendant claims, how ever, even 
if the merchandise at issue is prima facie classifiable under heading 
8521, heading 8525, HTSUS, “television cameras,” is still the correct 
classification because, following GRI 3(c)!’, it is last in numerical order 
under the HTSUS. 


STANDARD OF REVIEW 

This case is before the Court on plaintiff's motion and defendant’s 
cross-motion for summary judgment. Summary judgment is appropri- 
ate if, based on the papers before the Court, ‘ ‘there is no genuine issue as 
to any material fact” and “the moving party is entitled to ajudgment as a 
matter of law.” U.S. CIT R. 56(d). “The Court will deny summary judg- 
ment if the parties present ‘a dispute about a fact such that a reasonable 
trier of fact could return a verdict against the movant.’” Ugg Int'l, Inc. t 
United States, 17 CIT 79, 83, 813 F Supp. 848, 852 (1993) (citation 
omitted). “While the statute provides Customs decisions are entitled to 
a presumption of correctness, see 28 U.S.C. § 2639(a)(1) (1994), where, 
as here, a question of law is before the Court on a motion for summary 
judgment, the statutory presumption of correctness is irrelevant.” 
Blakley Corp. v. United States, 15 F. Supp. 2d 865, 868-69 (CIT 1998) 
(citing Universal Elecs. Inc. v. United States, 112 F.3d 488, 492 (Fed. Cir. 
1997)). 


DISCUSSION 

Both parties in this case argue that summary judgment is appropriate 
because there are no genuine issues of material fact in dispute. This 
Court agrees. Therefore, the sole issue remaining in this case is the 
proper classification of the merchandise at issue. See Rollerblade, Inc. v. 
United States, 112 F.3d 481, 483 (Fed. Cir. 1997). 

This Court finds that the “more than” doctrine is not applicable to 
this case. The “more than” doctrine holds that when “goods constitute 


llw moTTc 
+The HTSUS, in relevant part, provides 
8521 Video recording or reproducing apparatus 


l12¢ . 
“ See supra note 6 





124 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 35/36, SEPTEMBER 8, 1999 


more than a particular article because they possess additional signifi- 
cant features or perform additional nonsubordinate functions, ] they 
ire not classifiable” under the heading for that article. Avenues in 
11 F Supp. 2d at 726 (citing ae Equip. Corp. v. United 
Afi 1 267, 268 (Fed. Cir. 1989)). Because, as discussed below, 
ids the eo nomine provision for “television cameras” under 
8, is broad enough to include the merchandise at issue, this 
s the “more than” doctrine is inapplicable to the case at bar.!° 

Scope of Heading 8525, HTSUS, “Television Cameras.”'* 
issification of merchandise under HTSUS must be performed in ac- 

‘dance with the General Rules of Interpretation, taken in order, and 

e Additional United States Rules of Interpretation. See Orlando Food 

rp.u. United States, 140 F3d 1437, 1439 (Fed. Cir. 1998). GRI 1 states, 
in pertinent part, “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes.” GRI 1, 
HTSUS. 

‘Tariff terms contained in the statutory language ‘are to be construed 
1 accordance with their common and popular meaning, in the absence 
of contrary legislative intent.’” Lynteq, Inc. v. United States, 976 F.2d 
693, 697 (Fed. Cir. 1992) (citation omitted). What constitutes the com- 
mon meaning of a tariff term is a question of law. See ey. Indus., 
vu. United States, 968 F. Supp. 732, 735 (CIT 1997), aff'd, 152 F.3d 
1339 (Fed. Cir. ae eae Inc. v. United States, 
612 F.2d 1283, 1285 (C.C.PA. 1979)). In order ta diverntinndaiiite com- 
mon meaning, “in addition to relying upon its own understanding of the 
terms used, the Court may consult dictionaries, lexicons, the testimony 
of record and other reliable sources of information as an aid to its knowl- 
edge.” Id. 

The McGRAw-HILL ENCYCLOPEDIA OF SCIENCE AND TECHNOLOGY states 
that “television camera|s] may fall within one of several categories: stu- 
dio, portable, or telecine. ” 18 McGRAW-HILL ENCYCLOPEDIA OF SCIENCE 
AND TECHNOLOGY 212 (8 Ed. 1997). It further states that: 


1Y 


Portable cameras * * * usually combine all of the basic elements 
into one package and may be used for a multitude of purposes. * 
The units often have built-in microphones, video-cassette record- 
ers, and batteries for completely self-contained operation. 
These compact and lightweight camcorders can be easily handled 
by one person. 


yntinues under the HTSUS is 
ir. 1995) (deciding that an eo nomine 

yre than” doctrine inapplicable to 
But cf. A s in Leather, Inc. v. Ur ! Stat 7 3d 1241, 1246 (Fed. Cir. 1999) (applying the 
loctrine to classification under the HTSUS where merchandise failed to fit within the scope of the pro 
x classification 


yurt notes that “/t|he extent, if any, to which the ‘more than * * *’ doctrine c 
1 unclear.” Nid U 
HTSUS in 


ll consider the scope of heading 8525, HTSUS, “television cameras.” Since ‘ 


television cameras 
heading he Court considers “television cameras 


1 related but distinct class of merch 
rs listed, i.e., transmission apparatus, etc. mmercial Aluminum Cookware Co. v. United S 
938 F. Supp. 875, 883 (1996). The Court re¢ s that “television cameras” is identified also under 
) 0.00, HTSUS. The classification of the merchandise at issue under the subheading will be addressed 
ourt later in part A of this section 
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Id. at 216. This definition explicitly recognizes that television cameras 
are by nature multi-functional apparatuses. The term is inclusive of a 
broad array of characteristics and functions. 

The Explanatory Notes provide additional proof of the broad scope of 
the tariffterm “television cameras.” The Explanatory Notes, while only 
instructive, see Marubeni Am. Corp. v. United States, 35 F.3d 530, 535 
n.3 (Fed. Cir. 1994), are especially helpful where the United States has 
adopted in HTSUS the headings and chapter notes from the Customs 
Co-Operation Council’s version verbatim. See Pima Western, Inc. 
United States, 915 F. Supp. 399, 402 (CIT 1996). That is the case with 
heading 8525 and subheading 8525.30.00 relevant here. See Explanato- 
ry Notes, Section XVI, 85.25, at 1375 (1986). The Explanatory Notes de- 
scribe the heading for “television cameras” as including “[c]ameras for 
underwater work and portable cameras with or without a built-in video 
recorder.” Explanatory Notes, Section XVI, 85.25(C), at 1375. Based on 
the common meaning of the term “television camera,” and because this 
Court cannot find any indication that Congress intended otherwise, this 
Court finds that the scope of heading 8525, HTSUS, “television camer- 
as” contemplates merchandise that is multi-functional which may in- 
clude camera and video recording capabilities. 

The parties to this action agree that the merchandise at issue has two 
independent functions; as television camera and as video recorder. Also, 
both parties use the term “camcorders” to refer to the merchandise at 
issue and “camcorders” are specifically included in the common defini- 
tion of “television camera.” See, e.g., 18 MCGRAW-HILL ENCYCLOPEDIA OF 
SCIENCE AND TECHNOLOGY 212-13 (8*® Ed. 1997) (defining television 
cameras as including camcorders and further defining camcorders as 
“one-piece, hand-held television camera|s] with [a] built-in videocas- 
sette recorder”). The Court agrees with the parties’ characterizations of 
the merchandise at issue and, in doing so, finds that the merchandise at 
issue falls within the scope of heading 8525, HTSUS, as “television cam- 
eras.” Further, since all tariff terms may be defined by their common 
meaning, see Lynteq at 697, the Court finds that the scope of subheading 
8525.30.00, HTSUS, “television cameras” is synonymous with the 
heading by the same title. Therefore, the Court finds the merchandise at 
issue is classifiable under subheading 8525.30.00, HTSUS, as “televi- 
sion cameras.” 


B. Sears Is Not Dispositive. 


Plaintiff argues the Federal Circuit’s holding in Sears that camcord- 
ers are combination articles composed of television cameras and video 
tape recorders and therefore not classifiable as “television cameras” is 
dispositive in this case. This Court disagrees. Comparisons to cases de- 
cided under TSUS may be instructive when the nomenclature remains 
unchanged, but they are not dispositive to the interpretation of HTSUS. 
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See Pima, 915 F. Supp. at 404-05. Congress, when contemplating the 
relationship between HTSUS and TSUS, explained that: 


In light of the significant number and nature of changes in nomen- 
clature from the TSUS to the HTS, decisions by the Customs Ser- 
vice and the courts interpreting the nomenclature under the TSUS 
are not to be deemed dispositive in interpreting the HTS. Neverthe- 
less, on a case-by-case basis prior decisions should be considered 
instructive in interpreting the HTS, particularly where the nomen- 
clature previously interpreted in those decisions remains un- 
changed and no dissimilar interpretation is required by the text of 
the HTS. 
H.R. REP No. 576, at 549-50, quoted in Pima, 915 F. Supp. at 404-05; see 
also Mitsubishi Int’l Corp. v. United States, No. 98-1421, 1999 WL 
460913, at *2 (Fed. Cir. July 8, 1999) (stating judgments interpreting 
provisions of the TSUS do not apply to classifications made under differ- 
ent language of the more recently enacted HTSUS). The tariff terms un- 
der TSUS that the Sears court contemplated are significantly different 
from the terms before this Court under HTSUS. TSUS specifically pro- 
vided for combinations of a large assortment of devices, articles includ- 
ing television cameras and tape recorders as merely one possibility, 
while HTSUS does not. Therefore, the Federal Circuit’s legal and fac- 
tual findings in Sears are not relevant here. 


C. Proposed Alternative Headings to Customs’ Classification Are 
Inappropriate. 

This Court’s precedent dictates that this Court “must consider 
whether the government’s classification is correct, both independently 
and in comparison with the importer’s alternative[s].” Jarvis Clark Co. 
v. United States, 733 F.2d 873, 878 (Fed. Cir. 1984). Plaintiff proposes 
two alternatives to Customs’ classification. Both are inappropriate. 

Plaintiff's first suggestion is to classify the merchandise under head- 
ing 8543, subheading 8543.80.90, HTSUS, as “electrical machines and 
apparatus, having individual functions, not specified or included else- 
where in this chapter * * * other machines and apparatus * * * other,” 
dutiable at a rate of 3.9% ad valorem. This suggestion is inappropriate 
as the merchandise at issue is specified elsewhere in the chapter. As dis- 
cussed above, the merchandise at issue is included in the scope of head- 
ing 8525, HTSUS, as “television cameras.” This point is reinforced by 
the Explanatory Notes to heading 85.43 which states, in relevant part: 

This heading covers all electrical appliances and apparatus, not 
falling in any other heading of this Chapter, nor covered more 
specifically by a heading of any other Chapter of the Nomencla- 


ture, nor excluded by the operation of a Legal Note to Section XVI 
or to this Chapter. 


Explanatory Notes, Section XVI, 85.43, at 1402 (1986) (emphasis in 
original). 

Plaintiff's second suggestion for classifying the imported merchan- 
dise is under heading 8479, subheading 8479.89.90, HTSUS, as “ma- 
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chines and mechanical appliances having individual functions * * * 
other machines and mechanical appliances * * * other * * * other,” duti- 
able at a rate of 3.7% ad valorem. Plaintiff's alternative is not tenable 
because heading 8479 is subject to Note 7 of Chapter 84 which states if 
“the context otherwise requires,” classification under heading 8479, 
HTSUS, is prohibited. The Court finds that part of the “context” it must 
consider is the common meaning of the term “television camera” dis- 
cussed above. As a result, the Court holds that the merchandise at issue 
cannot be classified under heading 8479, HTSUS, because the context 
requires that the merchandise falls within the scope of heading 8525, 
HTSUS, as “television cameras.” Furthermore, the Court is impressed 
with defendant’s argument that even if the merchandise at issue were 
prima facie classifiable under heading 8479, HTSUS, the heading for 
“television cameras” would still be the correct classification. This is so 
because, following GRI 3(a), the more specific heading classification is 
preferred. See Orlando, 140 F.3d at 1441. Since heading 8525, “televi- 
sion cameras,” is more specific than heading 8479, “machines and me- 
chanical appliances having individual functions,” the merchandise at 
issue is more properly classified under heading 8525, HTSUS. 

The only other potential heading mentioned by the parties is “video 
recording or reproducing apparatus,” under heading 8521, HTSUS. Ar- 
guably, this heading may apply to the merchandise at issue as the mer- 
chandise at issue can function as a video recorder. Even if the 
merchandise at issue were prima facie classifiable under 8521, HTSUS, 
however, the correct classification would still be “televisions cameras.” 


This is so because, following GRI 3(c), the heading for “television cam- 
era[],” 8525, HTSUS, is later in numerical order and therefore is the 
preferred heading. 


CONCLUSION 

This Court finds the merchandise at issue is prima facie classifiable 
under heading 8525, HTSUS, as “television cameras,” and the headings 
put forth by the plaintiff are inappropriate. The Court finds, therefore, 
that Customs correctly classified the merchandise at issue under sub- 
heading 8525.30.00, HTSUS, as “television cameras.” 

For the foregoing reasons, plaintiff's motion for summary judgment is 
denied, and defendant’s motion for summary judgment is granted. 
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(Slip Op. 99-77) 


UNITED STATES, PLAINTIFF v. JOSEPH ALMANY, D/B/A/ J.A. IMPORTS, 
DAVID JORDAN, INC., AND FAR WEST INSURANCE CO., DEFENDANTS 


Court No. 96-02-00384 
(Dated August 9, 1999) 


ORDER 


MUSGRAVE, Senior Judge: In Slip Op. 98-72 (June 23, 1998), this 
Court granted partial summary judgment by default in favor of plaintiff 
and ordered defendants Joseph Almany and David Jordan, Inc. to pay to 
the United States Customs Service $5,016.87, plus interest, for lost du- 
ties resulting from “the violation” of 19 U.S.C. § 1592. The parties were 
ordered to confer and submit a scheduling order for trial within 30 days 
from the date of Slip Op. 98-72 (subsequently amended), for determina- 
tion of whether defendant Joseph Almany’s violation of 19 U.S.C. § 1592 
constituted fraud, gross negligence or negligence!. Thereafter the Court 
issued sua sponte Slip Op. 98-73 (June 4, 1998) to “clarify the question 
of representation.” Previously, defendants Joseph Almany and David 
Jordan, Inc., had attempted “substitution” of their attorney, David K. 
Geren, by filing a document entitled “Substitution of Attorney.” In Slip 
Op. 98-66 (May 9, 1998), that filing was determined defective, and Mr. 
Geren was ordered to submit a proper motion for withdrawal that would 
comply with USCIT Rule 75(d) and Form 12 within 10 days. Mr. Geren 
had not responded by the time of issuance of Slip Op. 98-72. Slip Op. 
98-73 thus stated: “Mr. Almany may choose to represent himself pro se, 
as apparently was intended in [filing the] faulty Substitution, but * * * 
the corporate entity of David Jordan, Inc., requires counsel to proceed in 
this court.” Again Mr. Geren was ordered to make the proper motion and 
submit the proper documents within 10 days, if proper substitution 
were to be accomplished. 

The Court may accept defendant Joseph Almany’s pro se representa- 
tion. However, in the absence of proper withdrawal and substitution, 
the attorney of record in this action, David K. Geren, Esq., is obligated to 
represent the corporate defendant David Jordan, Inc. in these proceed- 
ings. See USCIT Rule 75. It goes without saying that one ignores the or- 
der of this Court at his own peril. 

Only July 2, 1998, the plaintiff moved for “clarification” of Slip Op. 
98-72 (as amended). The motion renews the government’s request for a 
ruling on “the liability of defendants * * * for fraudulent violations of 19 
U.S.C. § 1592” (emphasis in original): 

[P]laintiff believes that the Court’s statement, in the Order dated 
June 3, 1998, that the parties schedule a trial date ‘at which it will 


LSlip Op. 98-72 also ordered defendant Joseph Almany to indemnify and exonerate co-defendant Far West Insur- 
ance Company (“Far West”), as cross-claimant, from liability under its continuous bond for the merchandise and lost 
customs duties at issue and removed Far West “as a party from this case.” That order was superceded in Slip Op. 98-129 
(September 10, 1998) by judgment in favor of Far West’s cross-claims for exoneration from both co-defendants, Joseph 
Almany and David Jordan, Inc., for all or any portion of the bonded amount paid to plaintiff. 





U.S. COURT OF INTERNATIONAL TRADE 


be determined whether defendant Joseph Almany’s violation * 
constituted fraud, gross negligence or negligence’ conflicts with the 
finding that all the facts relevant to this issue have already been 
‘conclusively established’. Because no facts bearing upon the culpa- 
bility level of the defendants violations remain to be determined, 
this Court should issue a revision to its opinion to grant summary 
judgment in favor of the United States against defendants Joseph 
Almany, d/b/a J.A. Imports and David Jordan, Inc. for 23 fraudulent 
violations of 19 U.S.C. § 1592. 

Under USCIT Rule 7(d), unless otherwise ordered a party must re- 
spond to a dispositive motion within 30 days. No response was received 
from either defendant, therefore by letter dated April 22, 1999, the pro 
se defendant Joseph Almany was notified that the Court had “received 
no response from you or your former attorney, David Geren.” The letter 
stated the Court would allow 60 days within which a response would be 
entertained. The Court received Mr. Almany’s response dated June 3, 
1999, which states he is “willing to pay the sum of $5,016.87 in order to 
satisfy the judgment entered on June 6, 1998 * * * [with the] under- 
standing and condition, however, that no other amount such as interest 
will be added to said $5,016.87.” The Court desires the government’s re- 
ply thereto. As for defendant David Jordan, Inc., Mr. Geren’s response 
on its behalf was due by August 1, 1998, however, since an order for the 
government’s views is hereby issued, an order for Mr. Geren’s response 
will ensue. Therefore, it is hereby: 

ORDERED that counsel for defendant David Jordan, Inc. filea response 
to Plaintiff's Motion for Clarification of the Court’s Opinion and Order 
dated June 3, 1998, by Friday, August 20, 1999; and it is further 

ORDERED that counsel for plaintiff United States file a reply to the re- 
sponse of defendant Joseph Almany dated April 22, 1999, and any re- 
sponse by defendant David Jordan, Inc., by Tuesday, September 7, 1999. 





130 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 35/36, SEPTEMBER 8, 1999 


(Slip Op. 99-78) 


UNITED STATES, PLAINTIFF v. DAvID M. RUBINSTEIN, S.G. IMPORT AND 
Export, INc., LA PETITE GOLD, INC., UNIQUE ENTERPRISES, INC., AND 
WASHINGTON INTERNATIONAL INSURANCE CO., DEFENDANTS 


Court No. 86-07-00935 
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mercial Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer, Se 
nior Trial Counsel and Jeffrey A. Belkin, Trial Attorney); Of Counsel, David Goldfarb, 
Assistant Chief Counsel, U.S. Customs Service, Seattle, Washington, for plaintiff 

Sandler, Travis & Rosenberg, Esqs ; Glad & Fergu son, PC. (T. Randolph Ferguson, 
Esq.); Of Counsel, John M. Daley, for defendant Washington International Insurance 
Company 


OPINION 
INTRODUCTION 

Watson, Senior Judge: This is an action commenced by the United 
States (the “Government” or “plaintiff”) more than thirteen years 
ago—on July 23, 1986—pursuant to 19 U.S.C. § 1592(d) for the recovery 
of $416, 639.26, plus interest.! The sum plaintiff seeks to recover repre- 
sents an alleged loss of customs duties (plus interest) on five entries of 
various pieces of gold jewelry at the port of Seattle, Washington between 
September and December 1981, nearly eighteen years ago. 

The gravamen of plaintiff's complaint is that David M. Rubinstein 
and the corporate defendants, S. G. Import and Export, Inc. (S.G. Im- 
port), La Petite Gold, Inc. (La Petite), and Unique Enterprises, Inc. 
(“Unique”), submitted fraudulent documentation to U.S. Customs at 
Seattle in connection with the five entries, allegedly resulting in under- 
valuation of the jewelry in one entry, and with respect to the other four 
entries, resulting in an erroneous assessment of duty on less than the 
full value of the goods. Defendant Washington International Insurance 
Company (“Washington”) is the surety designated in the entry bonds 
posted in the five entries at Seattle some eighteen years ago. 

Jurisdiction of this action is under 28 U.S.C. § 1582. Presently before 
the court is Washington’s motion seeking dismissal of this case for fail- 
ure of the Government to prosecute with due diligence in accordance 
with USCIT Rule 41(b)(3). That rule provides: “Whenever it appears 
that an action is not being prosecuted with due diligence, the court may 
upon its own initiative after notice, or upon motion of defendant, order 
the action dismissed for lack of prosecution.” 


* While the calculation and amount of interest are not an issue in this proceeding, the court observes with respect to 
the stated amount in controversy, that due to the fact the subject entries and alleged lost duties claimed by plaintiff go 
back to the year 1981, and after intervening developments suit was filed in1986, due to the element of time Washington 
already has a potential prejudgment interest liability under its entry bonds in the hundreds of thousands of dollars that 
may well substantially exceed the duty liability of $416,639.26 sought by plaintiff. 
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For the reasons set forth below, the appropriate exercise of the court’s 
discretion requires that the action be dismissed for failure to prosecute. 
Since the Government is the plaintiff, dismissal of this § 1592(d) action 
for lack of niigent prosecution appears to be a dismissal on that ground 

I ssion. 


BACKGROUND 

of this litigation is five entries of gold jewelry at the port of 

Washington between September and December 1981. Plaintiff 

claims that in connection with the first entry, made on September 22 
1981, the importer fraudulently understated the value of the jewelry by 
approximately $13,000, causing a loss of duties. Plaintiff further claims 
that in connection with making the remaining four Seattle entries, the 
falsely represented, by forged documentation, that the im- 
ported jewelry had previously been exported to Italy for repairs to ob- 
tain the duty allowance provided by item 806.2040, TSUS (duties are 
assessed on imported merchandise previously exported for repairs only 
on the cost of the foreign repairs rather than on the full value of the mer- 


1 1 
cnandise 


importer 


Plaintiff further avers that during the pendency of a fraud investiga- 
tion into the 1981 Seattle entries, Rubinstein was under criminal pro- 
ution in the Central District of California (Los Angeles) in 
connection w de “almost identical” jewelry importations at the port of 
Los Angles, and ultimately pleaded guilty to violating 18 U.S.C. §§ 2 and 
1001 for making false statements in connection with importations. Ru- 


oe stein served a short prison sentence in California, and according to 

laintiff, upon Rubinstein’s release from prison in 1986, he immediately 
left the United States for Israel. S&G Import, the corporate entity that 
had imported the jewelry at Seattle and had executed the entry bonds in 
1981, was dissolved in January 1982. The Los Angeles importers, La Pe- 
tite and Unique, were later dissolved in 1984. 

Respecting the Los Angeles transactions, besides the criminal pro- 
ceedings mentioned above, in 1986 the Government brought a civil ac- 
tion, — States v. David M. Rubinstein, et al., Court No. 
86-12-01543, in which a default judgment was entered against Rubins- 
tein andthe! os Angeles importers, La Petite and Unique. The surety on 
the bonds for the Los Angeles entries, Peerless eae: : ompany, 

settled the civil action with the Gover nment on November 22, 1989. 

As for the 1981 Seattle transactions, the Government a oad 
this action on July 23, 1986. On August 18, 1986, Washington filed its 
answer and cross-claims against the co-defendants, Rubinstein, S.G. 
Import, La Petitite, and Unique. Two years later, on February 19, 1988, 
the Government obtained a default judgment against Rubinstein (who, 
as previously stated, had gone to Israel in 1986), S.G. Import, La Petite, 
and Unique (which defendants by 1986 were long out of business) in the 
amount of $416,639.26, plus interest. The Government and Washington 
then agreed to stay proceedings until the Federal Circuit rendered its 
decision in United States v. Blum, 858 F.2d 1566 (Fed. Cir. 1988) (the 





132 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 35/36, SEPTEMBER 8, 1999 


Government may recover lost duties by suit against a surety under its 
bond pursuant to 19 U.S.C. § 1592(d) based on proof that the importer 
violated § 1592(a)). 

Following the Blum decision by the Federal Circuit in 1988, favorable 
to the Government (it could sue a surety for loss of duties pursuant to 
§ 1592(d) where there had been a violation by the importer under 
§ 1592(a)), the Government took no further action to prosecute this case 
for the next two years—until October 2, 1990. On that date, the Govern- 
ment served interrogatories and requests for production of documents 
on Washington, which responded on January 4, 1991. 

After that, the Government took virtually no further action of any sig- 
nificance to prosecute this case for nearly nine years—from 1990 to May 
3, 1999, on which date the Government moved to strike Washington’s 
affirmative defenses that Washington had pleaded in its 1986 answer. 
Plaintiff's motion to strike is also sub judice. 

On May 23, 1999, Washington filed its motion to dismiss this action 
for lack of prosecution in accordance with USCIT Rule 41(b)(3). 

The Government readily admits that during the 1990-99 period the 
case was always assigned to an attorney (in fact there had been a succes- 
sion of four), and that administrative errors in the Department’s case 
tracking system resulted in losing track of the case for nine years. Plt’fs 
Memorandum Opposing Washington’s Motion to Dismiss for Lack of 
Prosecution, at 4, fn. 3. Current Government counsel advises the court 
that prior Government attorneys assigned to the 1 case could not recall 
the matter. Decl. of Jeffrey A. Belkin at 1. It is fair to state that after 
1990, this case simply “fell through the cracks.” 


DISCUSSION 
1. 


THE PARTIES’ CONTENTIONS 


In support of its motion to dismiss, Washington maintains that the 
Government failed to diligently prosecute this case for an unreasonable 
period—nine years—and that such delay has presumptively and actual- 
ly prejudiced Washington. Therefore, Washington moves to dismiss for 
lack of prosecution. 

The Government contends that dismissal should be denied because: 
(1) Washington experienced no actual prejudice because of delay by the 
Government; (2) in any event, any prejudice to Washington was due to 
its failure to prosecute its cross-claims and to seek discovery from the 
Government; (3) the Government is now actively engaged in searching 
for witnesses; (4) less drastic remedies are available to the court; (5) for 
the same reasons that courts have limited the application of laches and 
equitable estoppel to Governmental action seeking to enforce a “public 
right,” Washington should be held an even higher burden of proving ac- 


tual prejudice; (6) due process favors permitting the Government to 
maintain this case. 
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9 
THE Court HAS DISCRETIONARY AUTHORITY UNDER 
USCIT RULE 41(B)(3) To Dismiss FoR FAILURE TO PROSECUTE 

It is well settled that dismissal for failure to prosecute is discretion- 
ary; the exercise of such discretion is reversed on appeal only for mani- 
fest or gross abuse of discretion. Walker International Corp. v. United 
States, 64 CCPA 111, C.A.D. 1190, 554 F 2d 464 (1977); United States v. 
Chas. Kurz Co., 55 CCPA 107, C.A.D. 941, 396 F. 2d 1013 (1968). 

In Kurz, the appellate court held that the trial judge’s dismissal for 
failure to prosecute under former Rule 5(b) of the Customs Court was 
not arbitrary or capricious, and was within the discretionary authority 
of the trial judge. See also ILWU Local 142 v. Donavan, 15 CIT 584, 585 
(1991), citing United States v. Chas. Kurz Co., supra; A. Hirsh, Inc. 1 
United States, 12 CIT 721, 723 (1988); United States v. B.B.S. Electro- 
nics International, Inc., 9 CIT 561, 563, 622 F Supp. 1089, 1091-92 
(1985); United States v. Joan and David Helpern Co., 9 CIT 275, 611 F. 
Supp. 985 (1985); Si/ver Reed America, Inc. v. United States, 5 CIT 279, 
565 F. Supp. 1047 (1983), rev'd on other grounds sub nom. Consumer 
Products Div., SCM Corp. v. Silver Reed America, Inc., 753 F. 2d 1033 
(1985). 

Dismissal for lack of prosecution is, of course, a drastic sanction, 
which should be imposed sparingly. A. Hirsh, 12 CIT at 723. An action 
will not be dismissed “in the absence of a showing of a clear pattern of 
delay, contumacious conduct, or failure to comply with orders of the 
Court.” Id. 

No exact rule can be laid down, and each case must be looked at with 
regard to its own peculiar procedural history and situation at the time of 
dismissal. Sandee Mfg. Co. v. Rohn & Haas Co., 298 F. 2d 41, 43 (7 Cir. 
1962). Considering the procedural history of this case, particularly the 
extraordinary, unexplained and inexcusable 1990-99 period of delay, 
dismissal for lack of prosecution is clearly within the discretion of the 
court—indeed likelihood of an abuse of discretion points in the direction 
of permitting even further delay by the Government. 

3. 

CONSIDERATION OF THE RELEVANT PRINCIPLES WARRANTS DISMISSAL 

In Chas. Kurz, supra, at acalendar call of the Customs Court in Phila- 
delphia on November 16, 1965, the trial judge noted that the case in 
question was filed in 1961, had been on the court’s calendar 8 times, and 
pointed out to plaintiff's counsel, “these old cases present a problem.” 
After some colloquy with counsel, Government counsel moved to dis- 
miss for failure to prosecute. Plaintiff's counsel objected to dismissal on 
the ground the Government had not served advance notice it would 
move to dismiss, to which objection the trial judge replied that counsel 
should have anticipated a motion to dismiss since the matter was a stale 
case. Thereupon, the trial judge dismissed plaintiff's action for lack of 
prosecution under Customs Court Rule 5(b) (one of the predecessor 
rules to USCIT Rule 41(b)(3)) 
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After some intervening post-dismissal proceedings, the trial judge’s 
dismissal was appealed for review by the Customs Court’s three- judge 
panel Appellate Term. The Appellate Term reversed the trial judge hold- 
ing that dismissal for lack of prosecution was not “warranted” since, in 
ter alia, plaintiff was willing to prosecute the case and was not permitted 
to do so because of lack of notice to the Government. 

The Government then appealed the Appellate Term’s reversal of the 
trial judge’s dismissal to the Court of Customs and Patent Appeals (the 
predecessor of the Federal Circuit), and the sole issue on appeal was 
whether the trial judge had properly exercised his authority under the 
rule permitting dismissal for lack of prosecution. 

In reversing the Appellate Term and upholding the trial judge’s exer- 
cise of his discretion in the dismissal, the CCPA in Kurz stated the fol- 
lowing: 

Absent case law authority of our own jurisdiction, we are inclined 
to agree with the Government’s reliance on: 
The principles of law which govern dismissal of cases for lack of 
prosecution are succinctly set forth in the frequently cited case 
of Sweeny v. Anderson, 129 F. 2d 756 (C.A. 10 1942) wherein it is 
ae (page 758): 

The elimination of delay in the trial of cases and the prompt 
dispatch of court business are prerequisites to the proper ad- 
ministration of justice. These goals cannot be attained without 
the exercise by the courts of diligent supervision over their own 
dockets. Courts should discourage delay and insist upon 
prompt disposition of litigation. Every court has the inherent 
power, in the exercise of a sound judicial discretion, to dismiss a 
cause for want of prosecution. The duty rests upon plaintiff to 
use diligence and to expedite his case to a final determination. 
The decision of a trial court in dismissing a cause for lack of 
prosecution will not be disturbed on appeal unless it is made to 
appear that there as been a gross abuse of discretion. [citations 
omitted. ] 

Kurz, 55 CCPA at 110, 396 F.2d at 1016. 

The Sweeny rationale of “diligent supervision’ "in the management of 
the court’s business cited in Kurz, was again approved by the appellate 
court in Walker International, 64 CCPA at 1138, 554 F2d at 466. More- 
over, as previously noted, Judge DiCarlo in ILWU Local 142, supra, 5 
CIT at 585, followed the Kurz rationale. 

In United States v. Dantzler Lumber & Export Co., 17 CIT 1068, 1075, 
833 F. Supp. 927, 933 (1993), Judge Aquilino referred to the following 
factors examined by the Second Circuit in Peart v. City of New York, 992 
F.2d 458,462 (2d Cir. 1993), in deciding whether a case should be dis- 
missed for failure to prosecute: 

(1) the duration of plaintiff's failures; (2) whether plaintiff had re- 
ceived notice that further delays would result in dismissal; 
(3) whether defendant is likely to be prejudiced by further delay; 
(4) whether the district judge has carefully balanced the need to al- 
leviate court calendar congestion and a party’s right to due process; 
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and (5) whether the court has assessed the efficacy of lesser sanc- 
tions. 


As an additional factor, the Government requests that the court ex- 
amine the extent to which a defendant that moves to dismiss for failure 
to prosecute has itself been diligent in pursuing its own discovery 
against the plaintiff and prosecuting its cross-claims. Thus, here the 
Government posits that since Washington did not attempt to obtain its 
own discovery against the Government and prosecute its cross-claims 
against Rubinstein and the other co-defendants, Washington should not 
now be heard to complain about any lost opportunity to timely test the 
accuracy and veracity of plaintiff's documentary investigative evidence, 
including reports and statements of relevant witnesses, and otherwise 
obtain exculpatory evidence. Plaintiff also contends that the court must 
consider that the plaintiff is the Government which is suing to “enforce 
a public right.” The foregoing factors are addressed below. 

4. 
PLAINTIFF FAILED TO PROSECUTE WITH DUE DILIGENCE 

The primary rationale underlying dismissal for failure to prosecute is 
the failure of plaintiff to prosecute its case. A. Hirsh, 12 CIT at 723. 
Plaintiff's attempt to shield itself from the application of Rule 41(b)(3) 
by pointing to Washington’s own lack of discovery efforts during the pe- 
riod of delay is entirely disingenuous. Clearly, while the court may con- 
sider the extent, if any, defendant has itself affirmatively delayed 
prosecution of the case by plaintiff (i.e., engaged in “delaying tactics”), 
defendant has no duty to take any affirmative steps whatever to bring 
plaintiff's case to trial. 

In short, under Rule 41(b)(3), plaintiff alone is responsible for dili- 
gently pursuing its case against Washington and this responsibility nev- 
er shifts to a defendant. Dantzler, 17 CIT at 1072, 833 F. Supp. at 931, 
quoting Avanti Products, Inc. v. United States, 16 CIT 453, 453-54 
(1992) (“a party plaintiff has a primary and independent obligation to 
prosecute any action brought by it—from the moment of commence- 
ment to the moment of final resolution. That primary responsibility 
never shifts to anyone else and entails the timely taking of all 
steps for its fulfillment” (emphasis added). Accordingly, for purposes 
of dismissal of plaintiff’s case under Rule 41(b)(3), any lack of diligence 
by defendant with respect to prosecuting its cross-claims is totally irrel- 
evant.* 


) : : 2 

“Washington also correctly contends that its cross-claims for reimbursement and indemnification against its 
fendants remain con *nt upon the Government establishing Washington's liability under §1592(d 
entry bonds. A duty liak 


o-de 
as surety on the 
ity of a surety pursuant to §1592(d) may be established in action against the surety by proof 
that the importer violated §1592(a). See Blum, 858 F.2d at 1569. Section 1592(a) imposes liability on one who enters 
-chandise by means of any document that is material and false. 19 U.S.C. § 1592(a)(1). If plaintiff were to establish 
Jashington’s asserted § 1592(d) liability for the alleged lost duties, then Washington would automatically become en 
titled to recover under its cross-claims for indemnification by its co-defendants for Washington's payment of Jost duties 
to the Government as surety under the bonds. However, Washington’s failure to pursue discover 
ment or prosecute its cross-claims during the period of the Government’s delay in prosecutir 
irrelevant to whether the action should be dismissed for the Governme 


against the Govern 
g the principal action is 
it’s failure to prosecute 
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Disregarding the undisputed fact that plaintiff took no action to 
prosecute the case against Washington for two years after the Federal 
Circuit’s Blum decision in 1988, and then pursued only very minimal 
discovery against Washington in 1990, the gravamen of plaintiff's mo- 
tion under Rule 41(b)(3) is that inexplicably no further action by the 
Government occurred for nine years, until May 1999. 

One factor to be considered on a motion to dismiss under Rule 
41(b)(3) is the duration of plaintiffs delay. Dantzler Lumber, supra, 17 
CIT at 1075, 833 F Supp. at 933. Plaintiff’s delay in prosecuting this ac- 
tion is far longer and more egregious than that involved in Helpern, 
which is the case the Government argues is most similar to the current 
case. In Helpern, the court was presented with a delay starting with the 
dates of entry of a total of six and one-half years. 9 CIT at 278, 611 F. 
Supp. at 989. Here, if we were to go back to the dates of entry in 1981, the 
duration of the controversy between the parties would be eighteen 
years. Further, in the current case, unlike the situation in Helpern 
where both parties caused the delay, Washington shares no such respon- 
sibility. 

The Government’s reliance on B.B.S. Electronics, supra, is also mis- 
placed. There, suit was promptly brought against the importer and sure- 
ty, settlement discussions took place, and thereafter, defendants moved 
to dismiss for lack of prosecution, contending that the action had been 
inactive for more than two years. The court rejected the argument that 
dismissal was mandatory after a one-year delay, 9 CIT at 563, 622 F 
Supp. at 1092, and although disapproving plaintiffs laxness in prose- 
cuting the action for two years, the court nonetheless denied the motion 
to dismiss for failure to prosecute. 

The extreme disparities in the particular circumstances and duration 
of the delays between the current case on the one hand, and the Helpern 
and B.B.S. Electronics cases on the one hand (where dismissal was not 
granted), are so patently obvious as not to warrant further comparative 
analysis. See also ILWU Local 142, supra, where absent justification, a 
three year delay warranted dismissal for lack of prosecution, and A. 
Hirsh, Inc., supra (dismissal for 2 year delay). 

In an attempt to now invigorate prosecution of this long dormant case 
in response to Washington’s motion to dismiss, current Government 
counsel (the fourth one assigned to this case by the Department)? repre- 
sents to the court he recently discussed settlement with Washington’s 
counsel (which was unsuccessful), and the Government is now actively 
engaged in searching for relevant witnesses. Pltf’s Mem.Opp. Motion to 
Dismiss, at 8, 18. The salutary policy favoring disposition of cases on the 
merits has not been overlooked, but notwithstanding the Government’s 


3 Apparently offered as an excuse for the nine-year delay, the Government alludes in its memorandum to several 


changes of counsel assigned to the case at the Department of Justice over the period of inaction. Four changes of attor- 


neys at the Department are not surprising considering a nine-year period and normal rates of turnover in personnel 
Thus, it is more likely that the nine-year delay contributed to the necessity to change assigned counsel, and such 
changes in themselves did not cause the delay. 
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recent activity, denial of Washington’s motion and further delay would 
simply make Rule 41(b)(3) a sham and its purpose a mockery. 


5. 

WASHINGTON HAS BEEN PREJUDICED BY THE GOVERNMENT’S DELAY 

In an action brought by the Government pursuant to 19 U.S.C. § 1592, 
the court has held “prejudice resulting from unreasonable delay may be 
presumed as a matter of law,” Dantzler Lumber & Export Co., 17 CIT at 
1073, 833 F Supp. at 931, citing Lyell Theatre Corp. v. Lowes Corp., 682 
F.2d 37, 43 (2d Cir. 1982) (emphasis added). However, from the nine-year 
delay and other circumstances of this case, “no presumption is neces- 
sary; some prejudice to the defendant is obvious,” quoting from Dan- 
tzler, 17 CIT at 1073, 833 F. Supp. at 931. See also Moore v. Telfon 
Communications Corp., 589 F.2d 959, 967-68 (9*" Cir. 1978) (failure to 
prosecute diligently alone justifies dismissal, even if actual prejudice to 
defendant is not shown). 

It has been held in the Ninth Circuit that “[a]lthough prejudice to de- 
fendants may be presumed from ‘unreasonable delay,’ * * * whether ac- 
tual prejudice exists may be an important factor in deciding whether a 
given delay is ‘unreasonable’.” Citizens Utilities Co. v. Am. Tel. and Tel. 
Co., 595 F. 2d 1171 (9* Cir. 1979)(cited in Helpern, supra). However, 
here the nine-year period of unexplained and unjustified inaction is pri- 
ma facie “unreasonable.” Plaintiff's unreasonable delay and defen- 
dant’s actual prejudice are inextricably intertwined. See Nealy v. 
Transportacion Maritima Mexicana, S.A., 662 F. 2d 1275, 1280 (9** Cir. 
1980) (“the longer the delay, the more likely prejudice becomes.”). Un- 
like cases where the duration of the delay is only moderate or excusable, 
and lack of actual prejudice on the part of defendant may become rele- 
vant in the exercise of the court’s discretion, see Messenger v. United 
States, 231 F.2d 328, 330-31 (2d Cir. 1956) (operative condition of feder- 
al rule for dismissal for lack of diligence in prosecution is lack of dili- 
gence by plaintiff and not prejudice to defendant). The delay here is 
inexplicable and extraordinary in duration. At some point on a time- 
continuum, unreasonable delay and lack of due diligence in prosecution 
of a case alone reaches a point where dismissal is compelling; indeed, 
whether or not there is showing of actual prejudice to a defendant, in the 
management of its business, the court too is an intended beneficiary of 
the remedy of dismissal for plaintiff's failure to exercise diligence in pro- 
secution under Rule 41(b)(3). See Kurz, 55 CCPA at 110, 396 F2d at 
1016, quoting Sweeny v. Anderson, 129 F.12d 756 (10 Cir, 1942). 

Thus, a case in point is Silver Reed America, Inc. v. United States, 
5 CIT 279, 565 F Supp. 1047 (1983), wherein an issue before the court 
was whether it was within the court’s discretion to dismiss a case for 
lack of prosecution on the sole basis of delay , e.g., without a showing of 
actual prejudice to defendant. Judge Newman held there is no doubt 
that the Court does have such discretion, but the court must be per- 
suaded to exercise that discretion. Continuing, the court observed that 
“[w]hile the above cases demonstrate that, in an appropriate situation, 
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the court will, without more dismiss upon a showing of unreasonable 
delay in proceeding,” the court found dismissal unwarranted in Silve 


Reed where a two-year delay was largely justified by expectation that « 
controlling decision in a pending appellate court case, in which plaintiff 
and intervener were parties, could render the action in Silver Reed 
moot, and plaintiffs had already filed a dispositive motion under Rule 
56.1. 5 CIT at 281, 565 F Supp. at 567 (emphasis added).* 

The circumstances here are easily distinguishable from those in Sil 
ver Reed. wherein the court exercised its discretion to deny the motion 
to dismiss. Here, there was a nine-year period of complete inactivity 
which alone is completely distinguishable from Silver Reed’s two-year 
delay; here, unlike Silver Reed, justification for the delay or excusable 
ac by the Government is totally nonexistent; and here, unlike Si 

r Reed, the Government has not filed a dispositive motion 

The Government argues that Washington’s claimed loss of exculpato 
ry evidence, if any, can only be related to events that had occurred prior 
to the commencement of this action in 1986,° and consequently, Wash 
ington’s asserted prejudicial loss of evidence has no causal nexus with 
the nine-year period of inactivity, 1990-99. This court must disagree 

Washington contends that it does not base its claim of actual prejudice 
upon any loss of evidence occurring prior to the commencement of this 
action.® Rather, Washington complains there can be no assurance tha 
witnesses or other evidence that could refute the Government’s investi- 
gative evidence and the pertinent transactional business records are 
still available and that relevant witnesses are still available to interview, 
depose, or call to trial, or that the memories of still available witnesses to 
relevant events related to the 1981 entries have not faded. Certainly, the 
memories of the Customs personnel that investigated the 1981 entries 
and submitted investigative reports have faded over time, and whether 
or not they can be adequately refreshed as to the events which tran- 
spired eighteen years ago, or even earlier, by the still available documen- 
tation is purely speculative. 


6. 


THE GOVERNMENT AND PRIVATE PARTY PLAINTIFFS ARE TREATED THE 
SAME UNDER RULE 41(b)(3) FOR FAILURE TO PROSECUTE 


The court, of course, recognizes that in this case the plaintiff is the 
Government. The court has considered plaintiff's contention that since 
this is a section 1592(d) action to enforce a so-called “public right,” the 
rationale articulated by the courts for limiting the equitable doctrines of 
estoppel and laches to the Government should also be applicable under 


* The government’s motion of May 9, 1999, is nondispositive and thus is in no way comparable to the Rule 56.1 m« 
tion filed in Silver Reed 


” As noted in the be round facts, when this action was commenced in 1986, Rubinstein had left the United States 
for Israel and the corporate defendants had long ceased doing business 

© Plaintiff considers the loss of evidence during the four and one-half year delay by the Government it 
lawsuit to be an element of its equitable defense of Jaches, which defense is not relevant to Washington 
Rule 41(b)(3). Washington claims that plaintiff's lack of prosecution of this action resulted ir 
dence after the action was commenced 


filing this 
s motion under 


1 prejudicial loss of evi 
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Rule 41(b)(3). Such proposition is conceptually unsound and unsuppor- 
ted by any authority the Government has called to the court’s attention. 
It suffices here to state without elaboration that the rationale and objec- 
tives of not permitting a party to invoke against the Government either 
equitable estoppel, see New Zealand Lamb Co. v. United States, 149 F.3d 
1366, 1368 (Fed. Cir. 1998), or laches for delay in commencing an action, 
see United States v. Tabor, 9 CIT 233, 243, 608 F Supp. 658, 666 (1985), 
are patently inapplicable to the policy underlying Rule 41(b)(3) for dis- 
missing stale actions for failure of diligent prosecution after an action 
has been commenced. In short, Rule 41(b)(3) should be applied equally 
under the same principles whether the plaintiff is the Government su- 
ing to collect lost duties or an importer or other private party seeking a 
refund of duties or other action. The Government has called no author- 
ity to the court’s attention which supports the proposition that Govern- 
mental delay in prosecuting a duty collection case should be looked upon 
more liberally under Rule 41(b)(3) than failure to diligently prosecute 
by a private party plaintiff. Unreasonable delay has the same adverse 
impact on a defendant and the business of the court irrespective of who 
the plaintiff is, and a Government/private party distinction under Rule 
41(b)(3) must be rejected as untenable. 


(. 


THE GOVERNMENT’S PROPOSED ALTERNATIVE REMEDIES ARE INADEQUATE 


The Government argues that if the court finds that its nine-year delay 


in this case is sanctionable at all, it suggests that an appropriate alterna- 
tive to dismissal under Rule 41(b)(3) would be the partial loss of pre- 
judgment interest for the period of delay (the Government suggests 
denial of prejudgment interest from January 4, 1991 to April 1, 1999). 
The court agrees with Washington that diminution of interest in this 
case to compensate for the period of delay is not a viable alternative to 
dismissal for lack of prosecution because, among other concerns, dimi- 
nution of interest cannot rectify Washington’s prejudicial lost opportu- 
nity to challenge the accuracy and veracity of the Government’s 
investigative evidence and obtain other exculpatory evidence that 
might have successfully defended this action and resulted completely in 
no recovery by the Government. Moreover, this court is convinced that 
permitting further delay in this case would simply postpone a trial indef- 
initely. 


CONCLUSION 

In summary, there is a clear record of failure of diligent prosecution 
and a total absence of excusable neglect by the Government that can be 
adequately addressed only by the remedy provided by Rule 41(b)(3). For 
all the reasons discussed in this opinion, Washington’s motion to dis- 
miss is hereby granted, and judgment will be entered accordingly. 

Plaintiff's motion to strike the affirmative defenses asserted by Wash- 
ington is hereby denied as moot. 
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(Slip Op. 99-79 


UNITED STATES OF AMERICA, PLAINTIFF v. YUCHIUS 
MORALITY Co., LTD. AND INTERCARGO INSURANCE CO., DEFENDANTS 


Consolidated Court No. 96—02-00608 
ns, partial summary judgment for the plaintiff. | 


(Dated August 11, 1999 
ing Assistant Attorney General; David M. Cohen, Director, and 


r); and Office of Associate 
, of counsel, for the plain- 
s Sharma & Bhandari (Onkar N. Sharma); and S.J. Christine Yang, of coun 
for defendant Yuchius Morality Company, Ltd 
r, Travis & Rosenberg and Glad & Ferguson, PC. (T. Randolph Ferguson); and 
ey, of counsel, for defendant Intercargo Insurance Co 


MEMORANDUM AND ORDER 
AQUILINO, Judge: This action brought pursuant to 19 U.S.C. §1592 
and 28 U.S.C. §1582 consolidates plaintiff's complaint against Yuchius 
Morality Company, Ltd. for unpaid duties and for penalties in connec- 
tion therewith and its complaint against Intercargo Insurance Co., as 
surety for such duties. 


I 

The first complaint avers that defendant Yuchius entered certain 
household furnishings into the United States from various suppliers in 
Hong Kong, China, Taiwan and Indonesia under cover of 1,395 entries 
at various ports; that their entry documents falsely understated the val- 
ue of those goods in violation of section 1592 of the Tariff Act; and that 
such understatement led to underpayment of applicable duties. The 
other complaint prays that the defendant surety be held indebted to the 
government for the unpaid duties to the extent covered by its continu- 
ous bond, Customs Form 301, on behalf of its principal, the above- 
named importer. 


A 


Subsequent to its joinder of issue, defendant Yuchius interposed a mo- 
tion for summary judgment on the stated grounds: 


1. There is no genuine dispute of material fact. 

2. Defendant is entitled to judgement as a matter of law because 
Plaintiff's claim for the allegedly underpaid customs duties is 
barred by statute of limitations. In addition, the penalty claim 
based upon the alleged negligence in undervaluation of certain Im- 
port entries is not in compliance with the statutory requirements. 


Emphasis in original. This has brought forth a cross-motion by the 
plaintiff for partial, summary judgment on its claim for the unpaid du- 
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ties! and also a motion by defendant Intercargo for summary judgment 
on its cross-claim “for exoneration and reimbursement against defen- 
dant Yuchius””. 

The motion of defendant Yuchius is not in conformity with the dictate 
of CIT Rule 56(i), to wit: 


Upon any motion for summary judgment, there shall be annexed 
to the motion a separate, short and concise statement of the materi- 
al facts as to which the moving party contends there is no genuine 
issue to be tried. The papers opposing a motion for summary judg- 
ment shall include a separate, short and concise statement of the 
material facts as to which it is contended * * * there exists a genuine 
issue to be tried. All material facts set forth in the statement re- 
quired to be served by the moving party will be deemed to be ad- 
mitted unless controverted by the statement required to be served 
by the opposing party. 


On its part, the plaintiff has filed such a mandated statement as follows: 


1. During the five year period encompassing fiscal years 1988 
through 1992, Yuchius made approximately 1,600 entries with an 
estimated entered value of $50 million. ’ 

2. Yuchius failed to maintain adequate or sufficient records to de- 
termine the actual price paid or payable for the merchandise it im- 
ported into the United States during fiscal years 1988-1992. * * * 

3. For fiscal year February 1, 1991 through January 31, 1992, Yu- 
chius * * * undervalued its importations by $4,228,896. * * * 

4. Yuchius’ $4,228,896 undervaluation for [that] fiscal year * * * 
resulted in a loss of revenue to the Government of approximately 

$248, 125, which Yuchius has since remitted to the Government. 


5. For fiscal years 1988-1992, Yuchius’ own records show that the 
value of the imported purchases totaled $59,944,282 and that Yu- 


chius declared to Customs that the value of that same merchandise 
was only $49, se 820. ° 


7 Yuchius’ undervaluation for the four fiscal years beginning 
February 1, 1989 resulted in a loss of revenue to the Government of 
$576,790, including a loss of duties to the United States in the 
amount of $549,642; harbor maintenance fees of $10,224; and mer- 
chandise processing fees of $16,923. * * * 

8. Yuchius has stipulated that the Government lost $539,202 as 
the result of Yuchius’ undervaluations of imports. * * * 

9. Yuchius owes the Government $328,665 in outstanding duties 
and fees, representing the difference between the total owing from 
Yuchius’ undervaluation of its imports during the four fiscal years 
beginning February 1, 1989 and the payments already made by Yu- 
chius to the Government. * * * 


a si ; . 

+ The plaintiff asserts that “[t]he penalty question, which is wholly inappropriate for summary judgment, is an issue 
to be adjudicated at trial.” Memorandum of United States, pp. 2-3 

The court concurs 


Sms 5 ee eee 
“The court’s jurisdiction over this claim is pursuant to 28 U.S.C. §1583 
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10. Yuchius has refused to pay the $328,665 in outstanding reve- 
nue rightfully due to the Government. 
11. None of the Gover nment’ s claim against Yuchius for * * * lost 
= enue is time-barred. 
. The Government anil 1 with all statutory requirements in 
a is matter, has provided Yuchius with an effective administrative 
review and has afforded Yuchius all the due process to which it is 
entitled. * * * 


Citations omitted. 

Defendant Yuchius does not controvert this statement in accordance 
with Rule 56(i), supra, which means that all material facts set a 
therein are deemed admitted. Cf. Anderson v. Liberty Lobby, Inc., 


‘é 
U.S. 242, 249-50 (1986); Sweats Fashions, Inc. v. Pannill Knitting C 0., 
833 F.2d 1560, 1562 (Fed.Cir. 1987); U Inited States v. Continental Sea- 
foods, Inc., 11 CIT 768, 773-74, 672 FSupp. 1481, 1486-87 (1987). In- 
deed, as ae above, defendant’s own motion for summary judgment is 
predicated upon the g akineaa that there is no genuine dispute of 
material fact. Rather, the position of Yuchius with regard to the unpaid 
duties is that plaintiff's claim is barred by the statute of limitation. 

This action was commenced on February 28, 1996, by which time Con- 
gress had amended the Tariff Act of 1930, 19 U.S.C. §1621, to encompass 
specifically “an action to recover any duty under section 1592(d) * 
within 5 years after the date of the alleged violation”. North American 
Free Trade Agreement Implementation Act, Pub. L. No. 103-182, Title 
VI, §668, 107 Stat. 2057, 2216 (1993). Prior to the amendment, 19 U.S.C. 
§1621 only provided that, in the case of an alleged violation of section 
1592 arising out of negligence, an action not be commenced more than 
five years after the date the alleged violation was committed. That for- 
mulation caused courts to consider argument to the effect that claims to 
recover unpaid duties were not subject to any statutory period of limita- 
tion. See, e.g., United States v. Blum, 11 C IT 316, 322-24, 660 F.Supp. 
975, 980-82 (1987), rev'd, 858 F.2d 1566 (Fed.Cir. 1988), and cases cited 
therein. Be those cases as they were, the plaintiff in this action is of the 
view that the governing period for Yuchius entries even before adoption 
of the NAFTA Implementation Act on December 8, 1993 was five years. 
See Memorandum of United States, p. 17. But it argues that, “as a mat- 
ter of law, none of [it]s claims are time-barred.” Jd. It does so by conced- 
ing that, by the 


time the Customs audit was completed, the statute of limitations 
had already expired as to entries made during the fiscal year begin- 
ning February 1, 1988. The auditors only reported loss of revenue 
findings for the four fiscal years beginning February 1, 1989.° 


Memorandum of United States, p. 17, n. 49. Hence, counsel point out that the 


Gove 1ent has recalculated the final figures to take into account the portion of the penalty and revenue lost on 
entries filed during the period February 1, 1988 through April 17, 1989 
/. at 16, referring to Exhibit A to the complaint. See also id. at 11, n. 34 


[T]he statute of limitations arguably barred recovery on entries made between February 1, 1991 and February 27 


1991. As such, the Government has not included these time-barred entries in this action or in its instant Motion for 
Summary Judgment 





As for those year(s) April 18, 1989 to February 27, 1991, the plaintiff 
‘laims protection in the form of waivers requested by Customs and pro- 


vided by Yuchius to the Service on or about April 18, 1994 and January 


»9 M1 ‘ 


23, 1995. The first* covers entries between February 1, 1989 and Janu- 
1990 for a period of two years, commencing April 18, 1994. The 


+ 


tries between February 1, 1990 andJanuary 31, 
1 
i 


ompasses en 


99% 


1 two-year period, commencing January 23, ). 


‘esents, among other things, that the waiver was being given 


ly and voluntarily by Yuchius Morality Co., Ltd. in order 
»company| might obtain the benefits of the orderly contin- 
ind conclusion|] of an administrative proceeding currently 
conducted by * * * Customs , in which the Service is 
x all of the formal customs entries of Yuchius Morality Co., 


f 


five year period February 1, 1988, through January 31, 


a 
c 


eh, President. Memorandum of 
ites, Exhibits 16, 19. The first was followed by written con- 
firmation to Customs by Mr. Yeh, as Chairman of the Board of Yuchius 
Morality Co., Ltd., of his corporate authority to execute a waiver.° There 


] 


was no such follow-up for the second writing. And counsel for that de- 
fendant now contend that that waiver was thus deficient.’ This court 
cannot concur. Nothing in the voluminous papers produced herein show 
either lack—or loss—of authority on Mr. Yeh’s part on the dates of exe- 
cution of the waivers.° Hence, the court holds the parties now bound by 


them. 


B 


Of course, the parties are also bound by the contents of the bond exe- 
cuted by defendant Intercargo. It is the basis of the government’s com- 
plaint consolidated herein and of the surety’s cross-claim against its 
principal, defendant Yuchius. Intercargo’s motion for summary judg- 
ment ont 
recovery against defendant Yuchius by the plaintiff and which was duly 
served and filed, has not brought forth any response from Yuchius. Ergo, 
the motion is subject to grant by default. 

I] 
1e foregoing, the motion of defendant Yuchius Morality 
Co., Ltd. for summary judgment must be, and it hereby is, denied. Plain- 
tiffs cross motion for partial, summary judgment on its claim for unpaid 
duties can be, and it hereby is, granted. Defendant Intercargo’s motion 
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for summary judgment on its cross-motion “for exoneration and reim- 
bursement against defendant Yuchius” should be denied at this time, 
without prejudice to grant upon entry of judgment herein against the 
‘ety and recovery thereon by the plaintiff. Cf, United States v. Almany, 
T _,__, Slip Op. 98-72, at 10-12 (June 23, 1998). 
l'rial of the issues remaining in this consolidated action has been 
scheduled to commence on January 19, 2000. Counsel are to confer and 
present to the court a proposed pretrial order, along with any recom- 


j 


mendation as to venue therefor, on or before November 19, 1999. 


(Slip Op. 99-80) 


MICRON TECHNOLOGY, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
LG SEMICON Co. LTD., AND LG SEMICON AMERICA, INC., DEFENDANT: 
INTERVENOR 


Court No. 96-06-01529 
(Dated August 13, 1999) 


JUDGMENT ORDER 


GOLDBERG, Judge: Upon consideration of the Department of Com- 
merce, International Trade Administration’s Final Results of Redeter- 
mination Pursuant to Court Remand, Micron Technology, Inc. v. United 
States, Slip Op. 99-51 (June 16, 1999), July 16, 1999 (“Remand Re- 
sults”), and all other papers filed herein, and no parties having filed 
comments regarding the Remand Results, it is hereby 

ORDERED that the Remand Results are sustained in all respects; and it 
is further 

ORDERED that, all other issues having been previously decided in this 
case, judgment is entered in accordance with the Court’s opinions in Mi- 
cron Technology, Inc. v. United States, 23 CIT , 44 F. Supp.2d 216 
(1999), and Micron Technology, Inc. v. United States, No. 96-06-01529, 
Slip Op. 99-51 (CIT June 16, 1999). 
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(Ship Op. 99-81) 
AMMEX, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 99-01-00013 
[Plaintiff's Motion For Discovery granted in part and denied in part] 
(Decided August 13, 1999) 


Serko & Simon LLP (David Serko, Christopher M. Kane, and Jerome L. Hanifin 


, tor 
Plaintiff 


David W. Ogden, Acting Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Amy M. Rubin); Beth C. Brotman, Office of Assis- 
tant Chief Counsel, United States Customs Service, Of Counsel, for Defendant. 

OPINION 
I 
INTRODUCTION 

WALLACH, Judge: This case comes before the Court on Plaintiff's Mo- 
tion For Discovery. In essence, Plaintiff requests that certain documents 
be added to the administrative record for Customs Headquarters Ruling 
227385 and that discovery be allowed to provide the Court with a full 
explanation of Customs’ decision in this matter. For the reasons below, 
the Court grants Plaintiff only limited discovery, since Plaintiff has gen- 
erally failed to provide the Court with a reasonable basis to believe that 
the record as filed is incomplete, that agency decisionmakers exhibited 
bad faith or improper behavior, or that any other exception to the gener- 
al limitation on discovery is applicable. 

I] 
BACKGROUND 

Underlying the parties’ current discovery dispute is Plaintiff's chal- 
lenge of Customs Headquarters Ruling 227385 of February 12, 1998 
(“HQ 227385”). In HQ 227385, Customs reaffirmed a 1994 headquar- 
ters ruling which found that the activities of duty-free stores should not 
be extended to cover unidentifiable fungible goods, such as gasoline, 
when sold on a retail basis. In the 1994 ruling, Customs found, inter alia, 
that because gasoline could not be subject to marking or other identifi- 
cation under 19 U.S.C. §1555(b)(3)(D),' Customs would have no practi- 
cal way of ensuring that the duty-free gasoline was “declared” when 
vehicles returned to the United States. See Customs Headquarters Rul- 
ing 225287, June 27, 1994 (“HQ 225287”), at 4-5. 

In HQ 227385, Customs revisited the issue of duty-free gasoline sales 
in light of Plaintiff's requests that Customs reconsider its 1994 ruling. 
Analyzing the relevant legislative history of the Omnibus Trade and 
Competitiveness Act of 1988, which established legislative guidelines 


“In relevant part, 19 U.S.C. §1555(b) (1994), which governs “[dluty-free sales enterprises,” provides as fo 


3) Each duty-free sales enterprise * * * (D) shall not be required to mark or otherwise place a distinguishing iden 
tifier on individual items of merchandise to indicate that the items were sold by a duty-free sales enterprise, unless 
the Se cretary finds a pattern in which such items are being brought back into the customs territory without decla 
ration 
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for Customs’ administration of duty-free shops, Customs concluded 
that “the fact that Congress did not specifically reject Customs policy re- 
garding the sale of gasoline by duty-free stores means that Congress did 
not object to such practice.” Jd. at 8. Thus, it reasoned, “in holding that 
gasoline and diesel fuel may not be sold by duty-free stores, it was proper 
to follow the precedent established by ruling letter 200396.”2 Jd. Fur- 
ther, in HQ 227385 Customs also rejected Plaintiff's argument that, in 
allowing U.S. residents to apply merchandise purchased from a U.S. 
duty-free store against their $400 personal duty-free allowance, the 
Miscellaneous Trade and Technical Corrections Act of 1996 rendered 
Ruling Letter 200396 and HQ 225287 obsolete. Besides pointing to the 
lack of any explicit Congressional intent to overturn these determina- 
tions, Customs observed that 


the eligibility for a duty exemption does not exempt the imported 
merchandise from being subject to other customs laws. The exemp- 
tion from duty depends on the status of the individual and the cir- 
cumstances regarding the exportation of the goods, the time spent 
out of the United States, and the frequency of ‘the claims for eligibi- 
lity. In order to administer those requirements, the need for simple 
effective controls has not been lessened by the 1996 statutory 
change. 
Id. at 12 
Pursuant to Plaintiff's challenge of HQ 227385, on February 24, 1999, 
Defendant filed a copy of the administrative record for both HQ 227385 
and ap 225287 with the Clerk of the Court, in accordance with USCIT 
R. 72. See Letter from Amy M. Rubin, U.S. Dept. of Justice Trial Attor- 
ney, to Raymond F. Burghardt, Clerk of the Court of International 
Trade, of 02/24/99. Plaintiff, however, believed the record to be incom- 
plete and, in a letter dated March 5, 1999, requested that Defendant sup- 
plement the administrative record. Letter from David Serko, Plaintiff's 
Attorney, to Amy M. Rubin of 03/05/99, Attachment 2 to Plaintiff's 
Memorandum In Support Of Plaintiff's Motion For Discovery. Follow- 
ing a telephonic status conference with the parties on March 17, 1999, at 
which the Court was informed that supplementation of the administra- 
tive record might be necessary, the Court issued an order giving Defen- 
dant until March 31, 1999, to file any additional materials. On March 29, 
1999, Defendant mailed a supplemental list of 43 documents to the 
Clerk of the Court, although the actual documents were mistakenly not 
included in the mailing. See Letter from John J. Mahon, U.S. Dept. of 
Justice Assistant Branch Director, to Raymond F. Burghardt of 3/31/99. 
On March 31, 1999, Defendant corrected its omission and submitted the 
actual 43 documents. See id. 


“In Ruling Letter 200396, the Assistant Commissioner of Customs’ Office of Regulations and Rulings, Leonard Leh- 
man, held that the activities of duty-free stores could not be extended to unidentifiable fungibles, such as gasoline sold 
on a retail basis, since Customs would have no practical way of e mario thet at the g 
returned to the United States. C ustoms nang Letter 200396, Oct. 30, 1972 
cited approvingly and quoted in HR ‘ 7. See HQ 225287 at 3 


zasoline was declared when it was 
.AR Doc. No. 4 Ruling Letter 200396 was 
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Although Plaintiff and Defendant appear to have had further commu- 
nications concerning the make-up of the administrative record, on April 
19, 1999, Plaintiff filed its Motion For Discovery and its Memorandum 
In Support Of Plaintiff's Motion For Discovery (collectively, “Discovery 
Motion”). It is this Motion which is currently before the Court. 


Hi 
DISCUSSION 


A 
‘R. 72(a) DoES Not CONCLUSIVELY DEFINE THE 
CONTENTS OF THE ADMINISTRATIVE RECORD 

Before analyzing the reasons why Plaintiff claims that discovery is ap- 
propriate, it is necessary to determine what constitutes the administra- 
tive record that the Court is to review. Defendant interprets USCIT R. 
72(a) and 28 U.S.C. § 2635(d) as requiring the administrative record to 
contain only those documents that were actually considered by the deci- 
sionmaker in rendering the challenged decision. Defendant’s Response 
To Plaintiff's Motion For Discovery (“Defendant’s Response”) at 2-5. 
Pursuant to this interpretation, Defendant argues that the administra- 
tive record in this case is, in fact, complete, as evidenced by the Declara- 
tion of John Durant, Director of Customs’ Commercial Rulings 
Division, Office of Regulations and Rulings (“Durant Declaration”),® 
that every document considered by Customs’ Office of Regulations and 
Rulings (““OR&R”) in rendering HQ 227385 has been submitted to the 
Clerk of the Court. See id. at 2, 5. Accordingly, Defendant states, it 
“would not be an appropriate application of the relevant law” for the 
Court to allow Plaintiff to supplement the record with documents that 
were not considered by the actual decisionmaker. Id. at 6. 

Although the Court generally agrees with Defendant that the admin- 
istrative record need only include information that was directly or indi- 
rectly considered by the relevant agency decisionmakers, the Court does 
not agree that this principle is embodied in USCIT R. 72(a) or the corre- 
sponding U.S. Code provision, 28 U.S.C. § 2635(d) (1994).4 In relevant 
part, USCIT R. 72(a) provides that 


in all actions in which judicial review is upon the basis of the record 
made before an agency * * * the agency shall file with the clerk of 
the court the items specified in paragraphs (a), (2) and (3) of this 
subdivision (a), if they exist, and the certified list specified in para- 
graph (4) of this subdivision (a), as part of the official record of the 
civil action. 


(1) Acopy of the contested determination and the findings or 
report upon which such determination was based. 


‘he Durant Declaration is included as Attachment 1 to Defendant’s Responss 
For present purposes, the langu of 28 U.S.C. § 2635(d) (1994) is effectively the same as that of USCIT R. 72(a 
rdingly, although, for simplicity, the Court will frame its analysis only in ter SCIT R. 72 


all references to 
rule should be deemed references to both USCIT R. 72(a) and 28 U.S.( 


), unless otherwise pro- 
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(2) Acopy of any reported hearings or conferences conducted 
by the agency. 

(3) Any documents, comments, or other papers filed by the 
public, interested parties, or governments with respect to the 
agency’s action. * * * 

(4) A certified list of all items specified in paragraph (1), (2) 
and (3) of this subdivision (a). 

A close reading of USCIT R. 72(a) reveals that, as indicated by its title, 
“DOCUMENTS FURNISHED IN ALL OTHER ACTIONS BASED 
UPON THE AGENCY RECORD,” this Rule simply provides for the de- 
livery of certain documents from the agency involved to the Clerk of the 
Court. Although paragraphs (1)-(4) of Subsection (a) define those docu- 
ments which, in the normal course, will constitute the administrative 
record for a particular determination, nothing in USCIT R. 72(a) indi- 
cates that this Rule is meant to strictly delineate, or in any way limit, the 
materials that the Court should examine in reviewing agency action. In 
this regard, a useful contrast can be drawn between USCIT R. 72(a) and 
USCIT R. 71(f). USCIT R. 71(f), entitled “FILING OF THE RECORD 
WITH THE CLERK OF THE COURT—WHAT CONSTITUTES,” 
makes clear that the submission of documents in accordance with either 
subdivision (a) or (b) of USCIT R. 71 constitutes the “filing of the re- 
cord” in antidumping and countervailing duty cases. USCIT R. 72 con- 
tains no comparable provision. Had USCIT R. 72 been intended to 
similarly delineate the scope of the record that this Court is to review, it 
would contain a similar provision.® 

In its Motion For Discovery, Defendant argues that its interpretation 
is supported by the only case from this Court which discusses USCIT R. 
72(a) at any length, National Corn Growers Ass’n v. Baker, 10 CIT 345, 
636 F. Supp. 921 (1986), rev'd on other grounds, 840 F.2d 1547 (Fed. Cir. 
1988). In that case, like this one, the plaintiffs asked that supplemental 
documents be added to the administrative record. In response, the gov- 
ernment submitted an affidavit of an official directly involved in the de- 
cision at issue, John T. Roth. Mr. Roth stated that many of the 
documents that the plaintiffs sought to introduce were not before the 
decisionmaker at the time of decision and, therefore, were not consid- 
ered by the government to be part of the record. Jd. at 347-48, 636 F. 
Supp. at 927-29. The plaintiffs challenged this interpretation of what 
constitutes “the record” and argued that many of the documents it 
sought to introduce came within the terms of USCIT R. 72(a) and, ac- 


> The fact that USCIT R. 71 has a provision defining “WHAT CONSTITUTES"” the filing of the record, while USCIT 
R. 72 does not, is not surprising, given the different subjects addressed by these Rules. The more specific definition of 
the scope of the record for antidumping (“AD”) and countervailing duty (“CVD”) determinations provided for in US- 
CIT R. 71(a), (b) and (f) parallels the relevant statutes and regulations defining the official record for such proceedings 
Compare USCIT R. 71(a) with 19 U.S.C. § 1516a(b)(2)(A) (1994) (defining the record for review in AD and CVD cases); 
28 U.S.C. § 2635(b)(1) (1994) (filing of official documents for AD and CVD cases); 19 CFR § 207.2(f) (1999) (defining the 
term “record” in ITC injury determinations); and 19 CFR § 351.104(a) (1999) (setting out the materials that constitute 
the “Official record” for ITA dumping determinations). In contrast, USCIT R. 72 is essentially a basket provision that 
covers document production in “ALL OTHER ACTIONS BASED UPON THE AGENCY RECORD.” Because such ac- 
tions may involve different agencies, different types of determinations, and different standards of review, it would seem 
inappropriate for USCIT R. 72 to contain a single provision listing the materials that would constitute the “administra 
tive record” for all purposes 
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cordingly, should be included in the administrative record. Jd. at 347, 
636 F. Supp. at 928 

Addressing the se contentions, the Court noted that, in light of the ac- 
tual dictates of USCIT R. 72(a) and Mr. Roth’s repeated statements that 
he had included in the record several documents that do not fall within 
the scope of this Rule, “it is difficult to discern why a number of docu- 
ments discovered by the plaintiffs and proffered to supplement the re- 


cord were not included in the first place.” Jd. at 348, 636 F Supp. at 928. 
Nevertheless, the Court held that 


[njotwithstanding the varying degrees of apparent relevance of the 
foregoing documents, they are not part of the administrative record 
according to the Roth affidavit, i.e., they were not before the deci- 
sionmaker at the time of decision. In the face of such a certification, 
the court is not at liberty to hold otherwise simply on the grounds of 
production during discovery and relevance, which is all the plain- 
tiffs show. 
Id. at 348, 636 F Supp. at 929. 

In its Response, Defendant cites this holding as supporting its inter- 
pretation of USCIT R. 72(a). See Defendant’s Response at 4-5. The 
Court does not agree. Nowhere in National Corn Growers did the Court 
indicate that its decision not to supplement the administrative record 
with certain documents that were not before the decisionmaker was 
based on an interpretation of USCIT R. 72. In fact, if anything, National 
Corn Growers reinforces the idea that USCIT R. 72(a) does not, per se, 
define those documents that the Court is (or is not) to review. As noted 
above, in National Corn Growers the Court acknowledged that various 
correspondence between the plaintiffs and Customs appeared to fall 
within the coverage of USCIT R. 72(a). National Corn Growers, 10 CIT 
at 348, 636 F. Supp. at 928 (“In view of * * * the dictates of [USCIT R. 

72(a)], it is difficult to discern why a number of documents * * * prof- 
fered to supplement the record were not included in the first place.”). 
Nevertheless, the Court decided, in light of the Roth affidavit stating 
that these correspondence were not before the agency decisionmaker, 
that these documents were not part of the official record. See id. at Dia 
636 F. Supp. at 929. Presumably, had the Court viewed USCIT R. 7 
as conclusively defining the contents of the administrative record Ph re- 
view, it would have included that correspondence in the record notwith- 
standing Mr. Roth’s affidavit.® 

In short, although the Court agrees with Defendant that a document 
does not belong in the administrative record simply because it is “rele- 
vant” to the issue that was before the agency, it does not agree that this 
general principle is embedded in U SCIT R. 72(a). While USCIT R. 72 is 
the starting place for determining the contents of the administrative re- 


Phen 1ing in the other cases in which this Court has considered l SC = R. 72 or 28 U.S.C. § 2635(d) leads to a differ 
nt result. See Hu ociety of the United States v. Brown, 19 CIT 1104, 1117, 901 F Supp. 338, 350 (1995); Humane 
society of the U. $ 920 F. Supp. 178, 183 (1996); For i vees of Shaw Pipe, Inc. v. Un States 
r, 957 F. Supp. 239, 245 (CIT 1997); Humane Society of the United States v. Clinton, 44 F. Supp.2d 260 
264-65 (CIT 1999 





150 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 35/36, SEPTEMBER 8, 1999 


cord for review, it is not the final word on the subject. Rather, to evaluate 
the merits of Plaintiff's Discovery Motion, it is necessary for the Court 
to go beyond USCIT R. 72 and look to other sources for guidance; name- 
ly, the significant case law interpreting 5 U.S.C. § 706 (1994). To such an 
examination the Court now turns. 


B 
PLAINTIFF IS ENTITLED TO LIMITED DISCOVERY 


] 
WHERE REviEw Is BASED ON THE AGENCY RECORD 
DISCOVERY IS ALLOWED ONLY IN LIMITED CIRCUMSTANCES 

Should the Court reach the merits of this dispute, it will review Cus- 
toms’ decision, per 5 U.S.C. § 706(2)(A) (1994), to determine whether it 
was “arbitrary, capricious, an abuse of discretion, or otherwise not in ac- 
cordance with law.” See 28 U.S.C. § 2640(e) (1994). In conducting such a 
review, the Court is to “review the whole record or those parts of it cited 
by a party.” 5 U.S.C. § 706 (1994) (emphasis added). While, on its face, 
this simple reference to the “whole record” provides courts with little 
guidance as to what materials they are to review, a substantial body of 
case law has helped to develop standards for what constitutes the 
“whole record.” 

In Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 
(1971), the Supreme Court stated that a review of the “whole record’ 
under § 706 “is to be based on the full administrative record that was 
before the Secretary at the time he made his decision.” As subsequently 
interpreted by the lower courts, the “whole” administrative record has 
come to be seen as “‘all documents and materials directly or indirectly 
considered by agency decisionmakers and includes evidence contrary to 
the agency’s position.’” Thompson v. United States Dep’t of Labor, 885 
F.2d 551, 555 (9th Cir. 1989) (quoting Exxon Corp. v. Dep’t of Energy, 91 
ER.D. 26, 33 (N.D. Tex. 1981)); see also Bar MK Ranches v. Yuetter, 994 
F.2d 735, 739 (10th Cir. 1993) (“A review under this standard is generally 
based on the full administrative record that was before all decision mak- 
ers * * * at the time of the decision.”); Portland Audobon Society v. En- 
dangered Species Committee, 984 F.2d 1534, 1548 (9th Cir. 1993) (“‘The 
whole record’ includes everything that was before the agency pertaining 
to the merits of its decision.”). 

In compiling an administrative record, relevant materials that were 
neither directly nor indirectly considered by agency decisionmakers 
should not be included. National Corn Growers, 10 CIT at 348, 636 F. 
Supp. at 929 (“Notwithstanding the varying degrees of apparent rele- 
vance of the foregoing documents, they are not part of the administra- 
tive record according to the Roth affidavit, i.e., they were not before the 
decisionmaker at the time of decision.” ); see also Camp v. Pitts, 411 U.S. 
138, 142 (1973) (overruling remand instruction that, effectively, or- 
dered the trial court to “put aside the extensive administrative record” 
and consider, inter alia, “‘any other relevant evidence’”); Bar MK 





U.S. COURT OF INTERNATIONAL TRADE 151 


Ranches, 994 F.2d at 739 (“[A]s long as Defendants submitted all docu- 
ments and information considered and developed at all three stages of 
the [agency’s] decision and review process, nothing more and nothing 
less, the Administrative Record submitted to the district court was cor- 
rect.”). That said, however, “‘a document need not literally pass before 
the eyes of the final agency decision maker to be considered part of the 
administrative record.’” Miami Nation of Indians v. Babbitt, 979 F. 
Supp. 771, 777 (N.D. Ind. 1996) (quoting Clairton Sportsman’s Club v. 
Pennsylvania Turnpike Commission, 882 F. Supp. 455, 464 (W.D. Pa 
1995)). Ifthe relevant agency decisionmakers considered, even indirect- 
ly, any internal guidelines, memoranda, manuals or other materials in 
reaching its decision, those materials should be included in the record. 
See id 

In a case like this, where an agency has presented a certified copy of 
the complete administrative record, “(t]he court assumes the agency 
properly designated the Administrative Record absent clear evidence to 
the contrary.” Bar MK Ranches, 994 F. 2d at 740. Despite this assump- 
tion, however, courts have recognized various circumstances in which 
parties are allowed to conduct discovery and, if appropriate, complete or 
supplement the record certified by the agency. 

First, where a party demonstrates that there is a reasonable basis to 
believe that materials considered by agency decisionmakers are not in 
the record, limited discovery has been allowed to complete the record. In 
order to provide such a “reasonable basis,” a party must do more than 
simply allege that the record is incomplete. Rather, a party must provide 
the Court with reasonable, non-speculative grounds to believe that ma- 
terials considered in the decision-making process are not included in the 
record. See Saha Thai Steel Pipe Co. v. United States, 11 CIT 257, 262, 
661 F Supp. 1198, 1203 (1987) (“‘reasonable basis’ test requires more 
than mere speculation”); accord Sachs Automotive Products Co. uv. 
United States, 17 CIT 290, 293 (1993); see also Armco Inc. v. United 
States, 13 CIT 387, 388, 712 F Supp. 214, 216 (1989) (citing Public Power 
Council v. Johnson, 647 F.2d 791, 794 (9th Cir. 1982)) (discovery outside 
the administrative record is permissible “when it appears that the 
agency has relied upon documents not included in the record.”).’ 

In addition to circumstances where the record reasonably appears in- 
complete, discovery has been allowed in limited circumstances to sup- 
plement the record already in existence. For example, discovery is 


Tenneco Oil Co. v. Dep’t of Energy, 475 F. Supp. 299, 317 (D. Del. 1979), the trial court found that, 

submitted by the agency contained a party’s submissions to the agency, as well as the agency’s 

1 orders, the record lacked the internal memorandums and guidelines that one would expect to 

flected, “{i]t strains the Court’s imagination to assume that the administrative decision-makers 

‘lusions without reference to a variety of internal memoranda, guidelines, directives, and manuals 

and without considering how arguments similar to Tenneco’s were evaluated in prior decisions by the agency.” Tenneco 

75 F Supp. at 317. Accordingly, the Tenneco Court allowed interrogatories and discovery requests to be served on 

cy, in order to compile a complete administrative record. Id.; see also Miami Nation of Indians, 979 F. Supp. at 

778 (ordering the Department of Interior to add to the record various draft reports, notes, logs, guidelines, directives 

manuals and other materials considered by the agency); cf; Marathon Oil Co. v. United States, 17 Cl. Ct. 116, 122 (1989 

distinguishing Marathon and Tenneco on the grounds that “there is nothing before the court which draws the existing 

certified record into question, and thus no reason to ignore the general limitation on discovery in these circum- 
stances 
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permissible where an agency’s failure to adequately explain its actions 
frustrates effective judicial review. Camp, 411 U.S. at 142-43 (1973); 
Overton Park, 401 U.S. at 420. In such a situation, “(t]he court may re- 
quire the administrative officials who participated in the decision to give 
testimony explaining their action,” since doing so “may be * * * the only 
way there can be effective judicial review.” Overton Park, 401 U.S. at 
420. As the Supreme Court has cautioned, however, such an inquiry into 
the mental process of decisionmakers is usually to be avoided. Id. 

Discovery has also been recognized as appropriate when a party 
makes a “strong showing of bad faith or improper behavior” by agency 
decisionmakers. See id. In order to make such a “strong showing,” a 
party must provide a reasonable factual basis for its contention. Apex 
Construction Co. v. United States, 719 F. Supp. 1144, 1147 (D. Mass. 
1989). “In other words, a plaintiff cannot institute discovery in a case 
involving review of an agency’s action simply in the hope of finding 
something wrong in what the agency did.” Id. 

Finally, discovery outside the administrative record is also allowed to 
permit an explanation or clarification of technical terms in the record. 
Armco, 13 CIT at 388-89, 712 F Supp. at 216 (citing Public Power Coun- 
cil, 674 F.2d at 794). For instance, in Asarco, Inc. v. United States EPA, 
616 F2d 1153, 1160 (9th Cir. 1980), the Ninth Circuit noted that it could 
be proper for a trial court to consider evidence outside the record as 
background information. As the Asarco Court stated: 


[I]t is both unrealistic and unwise to “straightjacket” the reviewing 
court with the administrative record. It will often be impossible, es- 


pecially when highly technical matters are involved, for the court to 
determine whether the agency took into consideration all relevant 
factors unless it looks outside the record to determine what matters 
the agency should have considered but did not. 
Asarco, 616 F.2d at 1160; see also Bunker Hill Co. v. EPA, 572 F.2d 1286, 
1292 (9th Cir. 1977) (finding that, where highly technical issues involv- 
ing the Clean Air Act were at issue, it was not error for the court to re- 
quest augmenting materials that “were merely explanatory of the 
original record”). 

It is against this backdrop that the Court evaluates Plaintiff's Motion 

For Discovery. 
2 
WITH LIMITED EXCEPTIONS, PLAINTIFF HAs FAILED TO PROVIDE A 
REASONABLE BASIS TO BELIEVE THAT THE ADMINISTRATIVE RECORD IS 
INCOMPLETE OR THAT CERTAIN TECHNICAL TERMS IN THE RECORD 
REQUIRE EXPLANATION. 

In its Discovery Motion, Plaintiff alleges that the administrative re- 
cord is incomplete for four reasons: (1) the record is missing documents 
which were considered by Customs; (2) Customs has insufficiently iden- 
tified various references contained on materials already in the record; 
(3) Customs has failed to present any documents outside those con- 
tained in the “official” file at Customs Headquarters; and (4) Customs 
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has failed to place into the record any notes or memoranda referencing 
various meetings that took place between Customs and Ammex repres- 
entatives. In light of these alleged deficiencies, Plaintiff asks that the 
Court allow it to request production from Defendant of various docu- 
ments referenced in its Discovery Motion. 

Plaintiff also asks the permission of the Court to 

file written interrogatories with the defendant and take deposi- 
tions, as necessary, to determine whether any notes or memoranda 
of meetings known to have occurred between representatives of 
Ammex and Customs personnel exist which are not reflected in the 
administrative record; to request production of any such docu- 
ments and for Customs to provide identification of certain nota- 
tions contained in documents already part of the administrative 
record. 
Discovery Motion at 7. 

Within each of the categories listed above, Plaintiff discusses numer- 
ous examples of why supplementation of the record, or discovery, is al- 
legedly appropriate. For the sake of convenience, the Court will adhere 
to the categories laid-out by Plaintiff. 


A 


WITH THREE EXCEPTIONS, PLAINTIFF HAS FAILED TO PROVIDE A 
REASONABLE BASIS TO BELIEVE THAT VARIOUS DOCUMENTS May BE 
MISSING FROM THE ADMINISTRATIVE RECORD. 


On pages 9-11 of its Discovery Motion, Plaintiff lists the following as 


materials that are either incomplete or should have been included in the 
administrative record: 


1) Pages 2 and 3 of a facsimile transmission dated July 15, 1997 
(the cover sheet, which indicates that it is page 1 of 3 pages, is cur- 
rently in the record as AR Doc. No. 47); 

2) A letter from Customs Detroit to Ammex dated April 6, 1994; 

3) A letter from Customs Detroit to Ammex dated May 6, 1994; 

4) A July 25, 1994, letter from Ammex to Customs Headquarters 
which “informed Customs Headquarters personnel that Ammex 
was aware that Customs Detroit had forwarded to Customs Head- 
quarters a request for internal advice on Ammex’s application to be 
allowed to sell duty-free gasoline.” Jd. at 10. Plaintiff further notes 
that this letter “asked that prior to any decision being made, Am- 
mex be allowed to met [sic] with Headquarters personnel.” Jd.; 

5) AJuly 7, 1997, letter from Commissioner Weise to Serko & Si- 
mon “referencing the issue of duty-free sales of gasoline and reflect- 
ing considerations of non-statutory, irrelevant or extraneous 
factors such as ‘the economic interests of other states * * * and the 
general public’ while confirming a meeting on July 17, 1997 be- 
tween representative [sic] of Ammex and Deputy Commissioner 
Samuel Banks,” id.; 

6) AR Doc. No. 24, “a handwritten memorandum, referenc[ing] 
training manuals and record keeping procedures that were clearly 
reviewed but were not placed in the administrative record,” id.; and 
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7) AR Doc. No. 31, “a handwritten memorandum dated Decem- 
ber 23, 1996, referencling] the FLETC handbook,” id 


I 
L 


PLAINTIFF HAS NOT PROVIDED A REASONABLE BASIS TO BELIEVE THAT THE 
LETTERS OF JULY 25, 1994, AND JULY 7, 1997, WERE CONSIDERED BY 
CUSTOMS’ DECISIONMAKERS 

Through its Discovery Motion, Plaintiff argues that the letters of Jul 

25, 1994, and July 7, 1997, (items # 4 and # 5 ) should be part of the ad- 

ministrative record. Upon review of these documents, however, the 

Court finds that nothing in their subject matter provides a reasonable 

= to — that Customs’ decisionmakers considered them in decid- 

ing HQ 227385. These letters concern, respectively, a 1994 request by 

Plaintiff to meet with Customs officials and a 1997 letter from Customs 

confirming a meeting between Mr. Samuel Banks, Customs erie 

Commissioner, and Plaintiff's lawyers on July 17, 1997. While these let- 

ters obviously relate to the issue of duty-free gasoline sales, nothing in 

their substance goes to the issues that were decided in either HQ 227385 

or HQ 225287: whether —— could be subject to marking or other 

identification under 19 U.S.C. § 1555(b)(3)(D), whether the Omnibus 

Trade and Competitiveness Act of 1988 affected the issue of duty-free 

gasoline sales, and whether the 1996 Act allowing U.S. residents to apply 

merchandise purchased from a U.S. duty-free store against their $400 
personnel duty-free allowance rendered Customs’ previous opposition 
to duty-free gasoline sales obsolete. Accor dingly, absent evidence to the 
contrary, which Plaintiff has not provided, there is no reason to presume 
that Customs’ decisionmakers considered these documents, even indi- 
rectly, in deciding HQ 227385. 


I] 

PLAINTIFF HAS NOT PROVIDED A REASONABLE BASIS TO BELIEVE THAT THE 
1994 LETTERS FROM CUSTOMS TO AMMEX WERE CONSIDERED By 
Customs’ DECISIONMAKERS. 

Similarly, Plaintiff has failed to provide the Court with a reasonable 
basis to believe that the 1994 letters from Customs to Ammex (items # 2 
and # 3) were either directly or indirectly considered by Customs’ deci- 
sionmakers in relation to HQ 227385. In arguing that these letters 
should be included in the record, Plaintiff notes that “[t]hese letters are 
part of a series of exchanges between Ammex and Customs Detroit re- 
garding qualification of Ammex’s facility at the Ambassador Bridge in 
Detroit as an exit point” and that “(t]he defendant has all but conceded 
that these documents should be part of the administrative record” by 
placing in the record letters relating to the same subject. Discovery Mo- 
tion at 9. 


While, on its face, this observation raises some questions as to why 
Customs’ decisionmakers would consider some letters regarding the 
qualification of Ammex’s facility as an exit point, but not others, any 
doubts concerning this issue are resolved by the Declaration of John Du- 
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rant. As an attachment to its Response, Defendant submitted the Du- 
rant Declaration, which states that the administrative record as filed 
“includes every document in OR&R file ‘227385’, as well as ‘225287.’” 
Durant Declaration at 15. Given this declaration from the director of 
the office within Customs that formulated and drafted HQ 227385 
(OR&R), this Court is not at liberty to hold that the administrative re- 
cord as filed could be incomplete, absent a significant showing to the 
contrary. See National Corn Growers, 10 CIT at 348, 636 F Supp. at 
928-29; Bar MK Ranches, 994 F.2d at 740 (finding, in the face of sworn 
affidavits from the agency that the administrative record filed with the 
district court was properly designated, that “Plaintiffs have failed to 
carry their burden of clearly establishing that the Administrative Re- 
cord was improperly designated”).® 

In this case, Plaintiff has failed to make such a showing. In its Discov- 
ery Motion, Plaintiff notes that “[i]t was during the process of qualifying 
Ammex’s facility as an exit point that the issue of duty-free sales of gaso- 
line first arose.” Discovery Motion at 9-10. At best, this establishes that 
the letters Plaintiff seeks to have placed in the record have some tangen- 
tial relationship to the issues surrounding HQ 227385. Given this tan- 
gential relationship, the fact that the existing record may contain some 
related materials does not provide the Court with a reasonable basis to 
believe that the letters Plaintiff seeks to have added to the record were 
before Customs’ decisionmakers when they decided HQ 227385, and it 
certainly does not provide the quality of proof that is required to over- 
come the Durant Declaration. 


Il 
PLAINTIFF MAy CONDUCT LIMITED, WRITTEN DISCOVERY CONCERNING THE 
MISSING PAGES FROM AR Doc. No. 47, AS WELL AS THE TRAINING 


MANUALS, RECORD KEEPING PROCEDURES AND HANDBOOK 
REFERENCED IN AR Doc. Nos. 24 AND 31. 


Turning to items # 1, # 6 and # 7, the Court does find a reasonable 
basis to believe that the materials referred to in this record evidence 
were actually considered by Customs’ decisionmakers, notwithstanding 
the declaration of John Durant. In regard to the facsimile transmission 
dated July 15, 1997 (AR Doc. No. 47), the Court finds it difficult to con- 
ceive, absent specific proof to the contrary, that while Customs’ deci- 
sionmakers considered the cover of a three-page facsimile transmission, 
they did not consider the other two pages. Similarly, both AR Docs. No. 
24 and No. 31 reference training manuals, record keeping procedures 


5 On page 8 of its Discovery Motion, Plaintiff attempts to distinguish Bar MK Ranches on the grounds that “the 
defendant has already supplemented the administrative record in this case by providing 44 new documents, almost 
three times as many documents that were originally certified and filed with the Court as the complete administrative 
record.” Discovery Motion at 8. Without more, however, the Court does not find Plaintiff's argument persuasive. As 
discussed infra, although Plaintiff does identify some instances in which the record may be incomplete, notwithstand- 
ing the Durant Declaration, these omissions (if they exist) appear to be quite minor. Similarly, although Defendant did 
supplement the record with a substantial amount of documents, this supplementation was done in an expeditious man- 
ner, with no indication of bad faith on the part of the government. Further, the record, as now supplemented, appears 
on its face to be substantially complete and susceptible to judicial review. Accordingly, the Court does not find sufficient 
evidence of omissions to discredit the Durant Declaration and distinguish this case from Bar MK Ranches 
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and a particular handbook that, by all appearances, were likely consid- 
ered in deciding HQ 227385. See AR Doc. No. 24 (“TI woul ld ask shop to 
provide copies of training manuals and recordkeeping procedures that 
are in place to prevent abuse.”); AR Doc. No. 31 (handw ritten reference 
to “Custom Law Handbook FLETC”). Accordingly, the Court grants 
Plaintiff limited, written discovery to determine (a) the nature of the 
training manuals, record keeping procedun res and handbook referred to 
in AR D ». Nos. 24 and 31, and - whether these materials, or the two 
missing pages from AR Doc. No. 47, were considered by Customs’ deci- 
aici s in deciding HQ 997585, ’ See Miami Nation of Indians, 979 
F. Supp. at 777 (“If the Department * * * directly or indirectly consid- 
ered any guidelines, directives, or manuals, those materials should be 
included in the record.”). Only upon a showing of the latter will the 
Court order these mé terials submitted into the administrative record. 


B 


PLAINTIFF MAY CONDUCT LIMITED DISCOVERY CONCERNING THE 
REFERENCE TO “BLAINE” ON AR Doc. No. 9. 

On page 11 of its Discovery Motion, Plaintiff notes the following as 
documents in the administrative record that “are not adequately identi- 
fied and/or contain notations that require explanation” 

8) AR Doc. No. 9, a facsimile cover sheet with attachments (dated 
January 2, 1996), which contains the notations: “How about stat- 
ing mileage at fill-up * * * mileage at reentry?”; “How is this af- 
fected by NAFTA?”; and “Nonsense, how about Blane?” 

9) AR Doc. No. 31, a handwritten memorandum dated December 
23, 1996, which contains the notations “Dolores Beit!” and “hand- 
book FLETC”; and 

10) AR Doc. No. 39, handwritten notes dated February 6, 1997, 
which contains no identification as to who wrote the notes or who, 
other than Commissioner Weise, attended the referenced meeting 
for Customs. 

Regarding AR Doc. No. 9, neither the “stating mileage at fill-up” nor 
the “affected by NAFTA” notation leads the Court to believe that the ad- 
ministrative record is either incomplete or requires clarification at this 
time. On their face, these two comments simply suggest two issues that 
may have been considered by Customs’ decisionmakers in deciding HQ 
227385; they do not suggest the existence of any specific materials that 
were considered by Customs’ decisionmakers, but not included in the 
administrative record. Further, these notations do not refer to “techni- 
cal terms” that require clarification or explanation. Rather, these nota- 
tions refer to considerations that appear rather clear on their face (i.e., 
the Court does not need guidance as to the meaning of “NAFTA” or what 
it means to state a vehicle’s mileage at fill-up). Accordingly, the Court 


9 The Court notes that the reference to “Custom Law Handbook FLETC” also contains a reference to the name “Do 
lores Beit].” Plaintiff may conduct limited, written discovery concerning the identity of Dolores Butt, to the extent 
necessary to allow it to determine the nature of the Customs Law Handbook FLETC and whether Customs’ decision 
makers considered this document. For instance, Plaintiff may inquire as to whether Dolores Beit] is the author of the 
handbook at issue, or was perhaps a person at Customs who regularly worked with this handbook 
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finds that Plaintiff has failed to meet its burden of demonstrating that 
discovery is necessary concerning these notations. 

Turning to the notation “Nonsense, how about Blaine?,” however, the 
Court believes that limited discovery is appropriate. AR Doc. No. 9 isa 
facsimile transmission to OR&R which, inter alia, lists various reasons 
why Customs should allow the sale of duty-free gasoline. On page 4 of 
this document, one of these considerations reads as follows: 


Automobiles have no incentive to reimport fuel, as cost of toll and 
Customs (U.S. & Canada) regulations deter reimportation (There is 
no reason to conclude cost savings would attract otherwise uninter- 
ested customers). 


AR Doc. No. 9 at 4. Apparently taking exception to this point, someone 
at Customs appears to have circled this paragraph and written the nota- 
tion “[n]onsense how about Blaine?” See id. No further identification of 
who or what Blaine is, however, or how it affects the issue of reimporta- 
tion, appears in this memorandum. 

Because this brief notation indicates that Customs’ decisionmakers 
relied on “Blaine” (who or whatever that may be) in rejecting Ammex’s 
request to sell duty-free gasoline, and because the issue to which this 
comment refers (the cost of reimportation) appears to be directly related 
to Customs’ decisions in HQ 227385 and HQ 225287, the Court finds 
that Plaintiff may conduct limited, written discovery on this issue. Spe- 
cifically, Plaintiff may conduct discovery for the limited purposes of 
(a) explaining or clarifying who or what “Blaine” is, and (b) determining 
whether this reference to Blaine refers to one or more factors that were 
considered by Customs’ decisionmakers in deciding HQ 227385. Armco, 
13 CIT at 388-89, 712 F Supp. at 216. Upon completion and review of 
such discovery, the Court will decide whether the information obtained 
by Plaintiff should be added to complete or explain the administrative 
record that now exists. 

As for the notations “Dolores Beitl” and “handbook FLETC” which 
appear on AR Doc. No. 31 (item # 9), the Court notes that in Section 
III(B)(2)(a)(iii) above, limited discovery was allowed on the issue of 
what the “handbook FLETC” is and whether it was considered by Cus- 
toms’ decisionmakers. Accordingly, this issue need not be addressed fur- 
ther. 

Finally, the Court denies Plaintiff's request to conduct discovery con- 
cerning AR Doc. No. 39 (item # 10), handwritten notes from a meeting 
dated February 6, 1997. The failure of Customs to identify the author of 
these notes and indicate who, other than Commissioner Weise, attended 
the referenced meeting neither indicates the existence of other evidence 
that was considered by Customs, nor does it indicate the existence of 
technical terms which require clarification in order for the Court to con- 
duct a proper review. Rather, such omissions simply present questions 
concerning a piece of record evidence which, at this point, appears to be 
irrelevant to the question of whether Customs’ determination in HQ 
227385 was “arbitrary, capricious, and abuse of discretion, or otherwise 
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not in accordance with law.” 5 U.S.C. § 706(2)(A) (1994). Accordingly, 
Plaintiff s request to conduct daetiens: on these questions does not fall 
within any of the well-recognized exceptions for completing o 


r supple- 
menting an administrative record. 


( 
rit 


RECORD Is DEVOID OF MATERIALS THAT WERE MADE . AGENCY 
DECISIONMAKERS 


PLAINTIFF HAS NOT PROVIDED A REASONABLE BASIS Pewea IEVE a THI 


Beyond its request to supplement the record with, or ees discov- 
ery concerning, the documents identified above, Plaintiff further states 
that “[{ilt seems that no effort was made to include any y det mentation 

yr records from the individuals at Customs involved in the process of 
sivaletis the decision at issue in this case.” Discovery Motion at 11. Ac- 
cording to Plaintiff, numerous documents already in the record evi- 
dence the fact that at least 14 named individuals at Customs 
Headquarters “directly participated in the consideration of the duty- 
free gasoline sales issue.” Jd. at 12. For this reason, Plaintiff seeks dis- 
covery concerning “any files, notes, — or other materials 
created or held by” these individuals. /d. at 11. In addition, Plaintiff also 
notes its belief that “no effort was made to feitiors any files, notes, mem- 
oranda or other materials from Customs Detroit * * * or from the re- 
gional Customs office in Chicago * * *.” Id. at 12 

As discussed previously, the administrative record for review does not 
consist of every relevant document that, in a broad sense, was before the 
agency. Rather, to be complete, the administrative record need only con- 
sist of those documents that, directly or indirectly, were considered by 
the agency’s decisionmakers. Accordingly, in order to determine wheth- 
er this part of Plaintiff's Discovery Motion has merit, it is necessary to 
decide who constituted the relevant decisionmakers for HQ 227385. Cf 
Exxon Corp., 91 ER.D. at 37 (“[T]he focus of inquiry into record defini- 
tion is how the agency actually functions in its decision-making, not the 
labels attached to the stages of its decisional processes.” ) 

To answer this question, the Court first looks to the relevant regula- 
tions governing Customs headquarter rulings, 19 CFR § 177.1 et sq. 
(1999). According to 19 CFR§ 177.1(d)(1) (1999), a “ruling,” such as HQ 
227385, is defined as “a written statement issued by the Headquarters 
Office or the appropriate office of Customs as provided in this part that 
interprets and applies the provisions of the Customs and related laws to 
a specific set of facts.” In turn, the regulations further provide that the 
term “Headquarters Office” “means the Office of Regulations and Rul- 
ings at Headquarters, United States Customs Service, Washington, 
D.C.” 19CFR§ 177.1(d)(6) (1999). Accordingly, the relevant regulations 
governing headquarters rulings indicate that, in a typical situation, 
OR&R w ill be the relevant decisionmaker. 

It appears that the presumption that OR&R is the relevant decision- 
maker holds true in this case. As the Durant Declaration makes clear, 
and as verified by Defendant during oral argument, it is OR&R that is 
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generally responsible for formulating positions and drafting responses 
to requests for Customs headquarters rulings, and it was four specific 
individuals within OR&R that were responsible for HQ 227385: 
(1) John Durant himself; (2) William Rosoff, Chief, Duty and Refund De- 
termination Branch; (3) Paul Hegland, Attorney-Advisor; and (4) Cari- 
dad Berdut, Attorney-Advisor. See Durant Declaration at 11 2, 6. In the 
face of this evidence, Plaintiff must provide the Court with a strong 
showing that other officials at Customs may have been involved in de- 
ciding HQ 227358 before the Court will grant it discovery concerning 
the “files, notes, memoranda or other materials” of such individuals. 
This Plaintiff has failed to do. 

In its Discovery Motion, Plaintiff makes numerous references to re- 
cord materials which, the Court presumes, are meant to show that the 
various officials listed on pages 11 and 12 of its Discovery Motion were 
“involved in the process of making the decision at issue in this case.” 
Discovery Motion at 11. The Court has reviewed these citations and 
finds that, in every instance, nothing identified by Plaintiff provides the 
Court with a reasonable basis to believe that anyone besides the named 
OR&R officials constituted the relevant decisionmakers for HQ 227385. 

Many of the documents identified by Plaintiff are memoranda stating 
the position of a particular branch of Customs concerning the sale of 
duty-free gasoline. See AR Doc. No. 7 (opinion opposing sale of duty-free 
gasoline from Anne K. Lombardi, Director, Office of Cargo Facilitation 
and Facilitation), No. 12 (opinion opposing sale of duty-free gasoline 
from Thomas P. Banner, Director, Cargo Control and Entry), No. 28 
(opinion of Elizabeth B. Anderson, Chief Counsel, agreeing with HQ 
225287); and No. 50 (opinion of Elizabeth B. Anderson, Chief Counsel, 
that the new arguments raised by Ammex does not compel a reversal of 
the agency’s decision). While these opinions apparently were considered 
by the OR&R decisionmakers and, appropriately, included in the record, 
these memoranda do not indicate that the officials involved synthesized 
the relevant record documents for HQ 227358, formulated Customs’ in- 
stitutional position on this issue,!° drafted any part of this Headquar- 
ters Ruling, or otherwise acted as an agency decisionmaker. Rather, on 
their face, these documents simply demonstrate the opinions of various 
Customs officials outside of OR&R on the issue of duty-free gasoline 
sales; opinions which, since they were included in the record, were ap- 
parently considered by the four OR&R officials. Similarly, though other 
documents identified by Plaintiff show that particular Customs officials 
were involved with the issue of duty-free gasoline sales generally, see AR 


10 19 CFR § 177.9(a) (1999 provides that “[a] ruling letter issued by the Customs Service * * * represents the offi- 
cial position of the Customs Service with respect to the particular transaction or issue described therein and is binding 
on all Customs Service personnei * * *.” Similarly, 19 CFR § 177.11(b)(6) (1999) provides that “[aldvice furnished by 
the Headquarters Office in response to a request [from a field office] therefor represents the official position of the 
Customs Service as to the application of the Customs laws to the facts of a specific transaction.” 





160 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 35/36, SEPTEMBER 8, 1999 


Doc. Nos. 3, 5, 21, 33, 47 and 49, they do not demonstrate that these offi- 
cials were the actual decisionmakers for HQ 227358.1! 

Plaintiff's has failed to show that anyone other than the nag’ OR&R 
officials were the relevant “decisionmakers” for HQ 227385. For this 
reason, supplementation of the record with additional memo onibicia or 
notes from other Customs officials would place before the Court more 
information than was before the actual decisionmakers. Such an expan- 
sion of the administrative record would create a different administra- 
tive record than that actually reviewed by the OR&R officials: a result 
which could invite the Court to substitute its judgment for that of the 
agency decisionmakers. See San Luis —— Mothers For Peace v. Nu- 
clear Regulat ory Commission, 751 F.2d 1287, 1325 (D.C. Cir. 1984), va- 

ted in part on other grounds on reh’g en banc, 760 F.2d 1320 (1985), 

: 789 F.2d 26 (1986) (“Were courts cavalierly to supplement the re- 
cord, 1, they would be tempted to second-guess agency decisions in the be- 
ief that they were better informed than the administrators empowered 
by Congress and appointed by the President.”); Asarco, 616 F.2d at 1161 
finding that the trial court “substitute[d] its judgment for that of the 
agency” in considering expert testimony that was not before the agency 
decisionmakers). Since such a result would “eviscerat[e] the notion that 
cour review should be limited and not blossom into a De novo trial,’ 
enneco Oil, 475 F. Supp. at 316, and would turn “[t]he accepted defer- 
ence of court to agency * * * on its head,” San Luis Obispo, 751 F. 2d at 
1325, the Court denies Plaintiff's request for discovery, at least in so far 
as it pertains to materials from individuals other than John Durant, 


William Rosoff, Paul Hegland and Caridad Berdut. 


‘ 


Besides requesting “any files, notes, memoranda or other materials” 
from individuals outside the four OR&R decisionmakers, however, 
Plaintiff has also requested discovery of the same materials from these 
four individuals. See Discovery Motion at 12. Ifthe record was currently 
devoid of such documents, or if Plaintiff could provide the Court with a 
reasonable basis to believe that certain internal memoranda considered 
by these OR&R officials were not included in the record, this could 
constitute a reasonable request. See Tenneco Oil, 475 F. Supp. at 317 (“It 
strains the Court’s imagination to assume that the administrative deci- 
sion-makers reached their conclusions without reference to a variety of 
internal memoranda, guidelines, directives, and manuals * * *.”); cf 
Arizona Rehabilitation Hospital v. Shalala, 185 FR.D. 263 (D. Arizona 
1998) (recognizing that the government may invoke both the delibera- 


instance, Plaintiff cites AR Doc. No. 33 as evidence that former Customs Commissioner George Weise was 

1 de — eh 227385. Discovery Motion at 11-12. A review of this document, however, reveals no such thing 

rom Commissioner Weise to former Michigan Governor James J. Blanchard, of the law firm 

, McPherson and Hand, thanking him for his November 25, 1996, letter on behalf of Ammex 

AR Doc. No. 33), Commissioner Weise restates the conclusion of Customs’ 1994 Headquarters Ruling on 

f of ¢ ae ree gasoline sales (HQ 225287) and makes clear that this ruling came from OR&R. Similarly, Com- 

missioner Weise alludes to the fact that “[y]our client has petitioned [OR&R] for reconsideration of this ruling” and 

1 {Governor Blanchard] note that you met with Mr. John Durant of [¢ R&R] about this matter and that, with his 

agreement, you intend to submit additional materials regarding the matter.” Read in context, these and other com- 

ments indicate that, in replying to Governor Blanchard’s le *tter, Commissioner Weiss was acting as no more than a liai- 
son of Customs’ (OR&R’s) position concerning duty-free gasoline sales 
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tive process privilege and attorney-client privilege to keep certain docu- 
ments out of the administrative record). 

In this case, however, the record does contain various internal memo- 
randa from the OR&R decisionmakers, see, e.g., AR Doc. Nos. 24, 31, 36, 
and 48, and Plaintiff has not provided the Court with any independent 
reason to believe that any other materials that were prepared and con- 
sidered by these decisionmakers are not currently in the record. Cou- 
pling these facts with the declaration by John Durant that “the agency 
record includes every document in OR&R file ‘227385’, as well as 
‘225287,’” Durant Declaration at 15, the Court again finds that Plaintiff 
has failed to present the Court with a reasonable basis to believe that the 
administrative record is incomplete, and denies discovery accordingly. 

D 
IN LIGHT OF CUSTOMS’ NO NOTE-TAKING POLICY, THE ABSENCE OF NOTES 
OR MEMORANDA FROM MEETINGS CUSTOMS HELD WITH AMMEX 
REPRESENTATIVES DOES NOT PROVIDE A REASONABLE BASIS TO 
BELIEVE THAT THE RECORD IS INCOMPLETE 


Finally, on page 13 of its Discovery Motion, Plaintiff argues that the 
record is incomplete because 


Ammex is aware of certain meetings that took place between repre- 
sentatives of Ammex and Customs personnel including a February 
21, 1996, meeting with William Rosoff and Paul Hegland, a Novem- 
ber 15, 1996 meeting with John Durant and the July 17, 1997 meet- 
ing with Deputy Commissioner Samuel Banks and others. The 
defendant has failed to place into the administrative record any 
notes or memoranda referencing these meetings. 
Discovery Motion at 13. 

On its face, this absence of notes or memoranda appears rather sur- 
prising. Particularly in regard to meetings attended by OR&R decision- 
makers (Rosoff, Hegland, and possibly others), one would assume both 
that such records exists and that they were relied upon in deciding HQ 
227385. At oral argument on June 3, 1999, however, defense counsel 
represented to the Court that, in fact, no such records exist, since it is 
Customs’ policy not to take notes or otherwise memorialize such meet- 
ings. According to defense counsel, although this is not a written policy, 
Customs’ position on memorializing meetings arises from its inter- 
pretation of 19 CFR § 177.4 (1999) (“Oral discussion of issues”), which, 
in relevant part, provides as follows: 


Conferences are scheduled for the purpose of affording the parties 
an opportunity to freely and openly discuss the matters set forth in 
the ruling request. Accordingly, the parties will not be bound by any 
argument or position advocated or agreed to, expressly or by im- 
plication, during the conference unless either party subsequently 
agrees to be so bound in writing. The conference will not conclude 
with the issuance of a ruling letter. 


19 CFR § 177.4(a) (1999). 
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In any case, the Court finds that Plaintiff has failed to impeach the 
Durant Declaration and provide the Court with a reasonable basis to be- 
lieve that the administrative record is incomplete without such notes or 
memoranda. The Court finds Defendant’s explanation sufficient to ex- 
plain either why such notes and memoranda do not exist, or, if they do 
exist, why he OR&R decisionmakers did not rely on them in deciding 
HQ 227385.!* Accordingly, the Court denies Plaintiff's request to file 
written ‘i jebiaaititae and take depositions concerning any notes or 
memoranda that may exist of meetings between representatives of Am- 
mex and Customs officials. 


Q 


o 


PLAINTIFF HAS Not MADE A STRONG SHOWING THAT 
CUSTOMS Pons IN IMPROPER INSTITUTIONAL BEHAVIOR 


As discussed above, in Overton Park the Supreme Court made clear 
that, where an administrative agency has promulgated a finding which 
make clear the grounds for its decision, a reviewing court will normally 
avoid inquiring g into the mental processes of administrative decision- 
makers. See Overton Park, 401 U.S. at 420. Only when a party is able to 
make a strong showing of either bad faith or improper behavior should 
courts allow it to go behind the stated rationale of agency decisionmak- 
ers, to conduct discovery concerning what may have been the “real” mo- 
tives or considerations that lead the decisionmakers to a particular 
conclusion. See id.;!° see also Saha Thai Steel Pipe Co., 11 CIT at 
260-61, 661 F. Supp. at 1202 (quoting Friends of the Shawangunks, Inc. 


uv. Watt, 97 FR.D. 663, 667-68 (N.D.N.Y. 1983)) (recognizing that a pre- 
sumption of good faith applies in all administrative action, and that “the 
party moving to compel discovery ‘must show specific facts to indicate 
that the challenged action was reached because of improper motives’” in 
order to overcome this presumption). 

On pages 14-17 of its Discovery Motion, as well as pages 11-13 of its 
Reply, Plaintiff argues that such discovery concerning the mental pro- 


12 In F Lli De Cecco Di Filippo Fara San Martino S.PA. v. United States, 980 F. Supp. 485 (CIT 1997), this Court 
ruled that plaintiff's could complete the administrative record with affidavits describing two conversation that were 
held with senior-level staff officials at the Department of Commerce. Though superficially similar to the facts at bar, 
is, in fact, distinguishable based on the relevant statutory provisions. In F Lli De Cecco, Commerce was under 
wry obligation (19 U.S.C. § 1677f(a)(3)) to maintain a record of all ex parte meetings between (1) interested par- 

other people providing factual information and (2) either the Commerce official charged with making the final 
antidumping determination or the Commerce officials charged with making a final recommendation to that person 
See F. Lli De Cecco, 980 F. Supp. at 487. Because of both this statutory obligation and the fact that Commerce had al- 
ready placed other summaries of similar ex parte communications in the record, the Court viewed the absence of notes 
or memoranda memorializing conversations with the interested parties as an adequate demonstration that the record 
was incomplete without the affidavits. See id. at 489 

As discussed above, in the case at bar Customs did not have a similar statutory duty to memorialize meetings and, 
apparently, even has an unwritten policy against doing so. In light of this fact, and unlike the situation in F Lli De Cecco, 
the absence of such notes or memoranda from the administrative record does not, without more, provide the Court with 
a reasonable basis to believe that the administrative record is currently incomplete 

13 During oral argument, Plaintiff's counsel indicated that this Court should look to NEC Corp. v. United States 
Dep’t of Commerce, 958 F. Supp. 624 (CIT 1997) in reviewing its Discovery Motion. NEC Corp., however, is distingui- 
she able In NEC Corp., the Court ruled that, in order to obtain discovery conce rning certain administrative officials, the 
plaintiff did not need to make a strong showing of bad faith or improper behavior by Commerce officials. NEC Corp.., 
958 F. Supp. at 632-33. This ruling, however, was made in regard to a claim of prejudgment on the part of the Depart- 
ment of Commerce. Because of the nature of this cause of action, and unlike the case at bar, there was no administrative 
record or formal administrative findings to limit the scope of the Court's review. See id. at 632. Rather, because of the 
nature of its claim, the plaintiff was entitled to broad discovery under USCIT R. 26. Id. at 633 & n.6. 
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cesses of various Customs officials is appropriate in this case,'* in light 
of the allegedly improper institutional behavior exhibited by these 
officials. Specifically, Plaintiff alleges that Customs’ decisionmakers 
(1) weighed improper considerations in deciding not to allow Ammex to 
sell duty-free gasoline, (2) failed to memorialize meetings between Am- 
mex and Customs personnel, and (3) failed to make a neutral referral, as 
promised, to the Office of Chief Counsel. See Reply at 12. 

Addressing Plaintiff's charge that Customs weighed improper consid- 
erations in deciding HQ 227385, the Court finds that Plaintiff has failed 
to make the requisite strong showing that would justify discovery out- 
side the administrative record. In support of its claim, Plaintiff cites to 
the following: 


° the statement in AR Doc. No. 24, ahandwritten memorandum 
from William Rosoff to Paul Hegland, that “we probably can 
get opposition to support our prior position. Any meeting will 
need to have OFO present. As I recall OFO had an operational 
concern.” 
the statement in AR Doc. No. 33, a letter from then Commis- 
sioner Weise to former Michigan Governor James J. Blan- 
chard, of the law firm Verner, Liipfert, Bernhard, McPherson 
and Hand, that “your client may wish to seek specific legisla- 
tion to enable it to sell gasoline at its duty-free store facility. 
Doing so would permit a fair and open discussion of the impact 
upon affected communities of allowing such sales.”; 
the statement in AR Doc. No. 34, an unsigned memorandum in 
peg to specific points raised by former Governor Blan- 
chard, that “[s]tate tax issues were not controlling in the rul- 
ing.” 

a letter dated September 3, 1997, from the Michigan Truck 
Stop Oper ators oe encouraging its members to regis- 
ter objections to the sale of duty-free gasoline by submitting 
letters to an official at Customs Detroit; and 

a memorandum from the Director, Cargo Control and Entry to 
the Chief, Entry and Carrier Ruling Branch (AR Doc. No. 12), 
which notes that Canadian Customs was dealing with the 
same issue and had decided not to permit duty-free sales of gas- 
oline. 

Discovery Motion at 15-17. 

Simply put, none of this evidence creates a strong showing that im- 
proper considerations were weighed in deciding HQ 227385. For exam- 
ple, while the statement “[s|tate tax issues were not controlling in the 
ruling” could imply that state tax issues were considered in deciding HQ 
227385, another, just as likely, implication is that state tax issues were 
not at all considered in deciding HQ 227385. In fact, given the absence of 
any discussion of state tax issues in HQ 227385, this would seem to be 


14 Specifically, Plaintiff seeks permission to file requests for admissions, file requests for written interrogatories, 
ind conduct dé 7” sitions of certain Customs officials in order to determine “whether non-statutory, irrelevant or extra 

20us considerations, or improper contacts with non-federal parties were involved in Customs’ decision to deny Am 
mex permission to se ell duty-free eanatiad ” Discovery Motion at 18 
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the more likely case. Likewise, a review of AR Doc. No. 33 reveals that 
Commissioner Weise’s reference to “affected communities” is likely just 
an acknowledgment of the fact that, in considering legislation, many af- 
fected individuals and organization can get their positions heard. Re- 
gardless of whether this actually was Commissioner Weise’s point, 
however, nothing in this statement shows, or even implies, that the op- 
position of some particular communities or organizations was taken 
into account by Commissioner Weise (let alone the Customs’ decision- 
makers) in deciding either HQ 227385 or HQ 225287.!° 

As for the remaining evidence cited by Plaintiff, the Court finds that, 
at best, this evidence shows that Customs’ decisionmakers may have 
been aware of the views of outside parties, or the manner in which Cus- 
toms Canada had handled a similar request, when they decided HQ 
227358. The fact that these decisionmakers were aware of such views or 
information, however, does not necessarily lead to a presumption that 
improper contacts took place,!© or that improper considerations in- 
fluenced the outcome of HQ 227385. This is particularly true in light of 
the “presumption of good faith” that applies to Customs’ decisionmak- 
ers. See Spezzaferro v. FAA, 807 F.2d 169, 173 (Fed. Cir. 1986) (“Unsub- 
stantiated suspicions and allegations are not enough [to overcome the 
presumption that government officials carry out their duties in good 
faith].”) For instance, while the September 3, 1997, letter from the 
Michigan Truck Stop Owners Association provides evidence that mem- 
bers of this organization may have submitted their views concerning 
duty-free gasoline sales to Customs Detroit, this letter does not provide 
credible evidence that these letters (should they exist) were passed on to 
Customs Headquarters and, in turn, improperly influenced the delib- 
erations of the OR&R decisionmakers. Similarly, while William Rosoff’s 
comments in AR Doc. No. 24 certainly show that he was concerned 
about getting certain opposition to support “our prior position,” noth- 
ing in this statement indicates that this concern lead Rosoff or any other 
OR&R decisionmaker to weigh improper, non-statutory considerations. 

Notwithstanding this failure to make a strong showing of improper 
behavior, however, one piece of record evidence identified by Plaintiff 


15 The Court further notes that Commissioner Weise makes this reference only after discussing the fact that OR&R 
had previously (in HQ 225287) rejected Ammex’s request to sell duty- free gasoline; a fact which implies that Customs’ 
legal determination was independent from Commissioner Weise’s suggestion concerning “specific legislation” and his 
re le ated reference to “affected communities.” 

16 Tn referring the Court to William Rosoff’s comments in AR Doc. No. 24, the letter from the Michigan Truck Stop 
Owners Association, and the discussion in AR Doc. No. 12 of how Canadian Customs had dealt with duty-free gasoline 
sales, Plaintiff seems to imply that contact occurred between U.S. Customs and these and other bodies and that such 
contact was improper. Even assuming that this evidence did provide a reasonable basis to believe that such contact took 
place (which, in the case of the Michigan Truck Stop Owners Association and Customs Canada, it does not), Plaintiff 
has failed to demonstrate that such ex parte contact is improper or that, as a result of such contact, there is a strong 
reason to believe that Customs’ decisionmakers weighed improper considerations in deciding HQ 227385. By all ap- 
pearances, HQ 227385 constitutes an exercise of “informal” rulemaking under the Administrative Procedure Act and, 
as such, is not subject to the prohibition on ex parte communications set forth in 5 U.S.C. § 557 (d)(1) (1994). See Sierra 
Club v. Costle, 657 F. 2d 298, 400-04 (D.C. Cir. 1981) (finding no prohibition on ex parte proceedings for informal rule- 
making). Accordingly, even assuming that certain ex parte communications took place, this fact alone, without further 
evidence of impropriety, is insufficient to justify Plaintiff's discovery request. See Town of Orangetown v. Ruckelshaus, 
740 F.2d 185, 188 (2nd Cir. 1984) (denying a claim of improper political influence where, despite ex parte contact with 


non-agency officials, there was no indication that the agency was improperly influenced to consider extraneous mat- 
ters) 
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does raise a question concerning the completeness of the record. Specifi- 
cally, while the references in AR Doc. No. 24 to the positions of “opposi- 
tion” and “OFO” do not put at issue the propriety of the 
decisionmakers’ actions, these references do provide a reasonable basis 
to believe that these positions were at least considered by Customs’ deci- 
sionmakers. As noted above, William Rosoff’s comments in AR Doc. No. 
24 make clear that he ws as concer ned about getting certain opposition to 
support “our prior position. ’ Who this op position 1S, 
whether (or where) its position is reflected in the recorc 


however, and 
1, is not clear. 
nese while Rosoff’s ea nces to “OFO” create a strong presump- 
ion that the position of “OFO” was considered in t ss decisionmaking 
process, it is unclear who or what “OFO” is and whethe er the record cur- 
rently reflects its ee Presumably, “OFO” isa part of 
Customs whose position, per the Durant Declaration, is al ready re- 
flected in the record. WI he ther this is true, however, merits defini 
irification, since “OFO” appears to have affected sues decisionms ki ng 


F 
process. Accordingly. Plaintiff may cond 


uct limited, written discover ‘y to 

determine (a) who or what constitutes the “¢ opposition” and “OF( e- 

ferred to in AR Doc. No. 24; (b) w hett her C ustoms 
ou 


cc ae 
)FO” in deciding HQ 227385; 
and (c) whether any evidence of such consideration is already a part of 


sidered t w positions of “opposition” or 


the administrative record. 
Turning to the last two ways in which Plaintiff alleges that Customs 
acted improperly, Customs’ failure to memorialize meetings between 


] 


Ammex and Customs personnel and OR&R’s alleged failure to make a 


1iT 
neuti 


ral referral to the Office of Chief Counsel, the Court finds these 
claims to have no merit. As discussed previously, defense counsel has 
represented to the C oie that, in meeting with a party to discuss the is- 
sues involved in its ruling request, it is Custom’s policy not to memorial- 
ize what was said. In light of this policy, the Court does not find the 
absence of notes or memoranda concerning the meetings between Cus- 
toms and Ammex officials to be evidence that Defendant acted improp- 
erly or in bad faith in not memorializing these meetings. 

Likewise, nothing in the referral to the Office of Chief Counsel sup- 
ports Plaintiff's claim that this was “a partisan request to the Chief 
Counsel’s Office to provide an opinion to support the position previously 
taken by Customs regardless of any new information that had been pre- 
sented.” Discovery Motion at 17. In asking the Office of Chief Counsel 
whether its prior opposition to the sale of duty-free gasoline had 
changed in light of Ammex’s new arguments, OR&R provided the Office 
of Chief Counsel with its own opinion on this issue. See AR Doc. 49 (“Our 
position is that = oe Act does not change the legal correctness of our 
holding in HQ 225287.”). While, arguably, doing this may have kept the 
Office of Chief C ounsel’s opinion from being made on an entirely clean 
slate, the Court does not find that this action, without more, was an at- 
tempt to influence the Chief Counsel’s Office to arrive at a particular de- 
cision. Rather, on its face, this document simply indicates that OR&R 
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ionmakers. See Florida Power & Light Co. v. 
‘The fi aeons capacity of the district cour 


ial review of agency decisionmak- 


“Matters not considered by the 
irrelevant, and there fore are not discoverable 

In light of this limitation on the evidence that 

*, Overton Park and its progeny have made clear 
hat unless a party can p er de the Court with a reasonable factual basis 
believe that the record as filed is incomplete, that the agency exhib 
d faith or improper behavior, or that one of the other limited ex- 
ceptions to the general pr ohibition on discovery is applicable, discovery 

he certified administrative record will not be allowed. 
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Discovery Motion, Plaintiff identifies for the C ourt various evi 

ich, it claims, shows both that certain materials should be ac 
ito the administrative record and that it should be allowed to conduct 
various forms of discovery. As discussed above, a review of this evidence 
reveals that, with some exceptions, these materials simply provide the 
ourt with no substantive foundation for allowing Plaintiff to go beyond 
the administrative record that now exists. Rather, and at best, this evi- 
dence simply indicates the possibility that Customs’ decisionmakers 
considered certain documents, or weighed improper considerations, in 
leciding HQ 227385. Such speculation is not asufficient groul ds for dis- 


= * 
} 


covery beyond the administrative record. See James Madison Ltd. t 
Ludwig, 82 F.3d 1085, 1095 (D.C. Cir. 1996) (unsupported by rothes evi- 
— conclusory allegations “fall far short of the ‘strong show ine” of 
bad | faitl 1 required to justify supplementing the record” 

hstandi ng Plaintiff's general failure to demonstrate that dis- 
covery or supplementation of the record is appropriate at this time, the 
Court does note that this opinion is not dispositive as to whether discov- 
ery may be appropriate in the future. As this case proceeds, if the Court 
discovers that effective judicial review is frustrated by Customs’ failure 
to adequately explain its rationale,*° or that effective review is not pos- 
sible without clarification of certain terms in the record, limited discov- 
ery may be necessary. Similarly, should the Court or the parties discover 
evidence which reasonably indicates that the record is incomplete, or 
that Customs’ decisionmakers acted improperly, additional discovery 
may also be proper. See Miami Nation of Indians, 979 F. Supp. at 780 
(noting that “[i]f such concerns arise after review of the record as 
shaped by this order, the court will entertain a renewed request [for dis- 
covery]”). At this time, however, Plaintiff has failed to identify any evi- 
dence, a or otherwise, that would justify the broad discovery or 
supplementation of the record which it seeks. 
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involves the classification of several differe 


product manufactured in Sweden and imported 1n large rolls 
f 


‘eening product is used solely in the construction o 

| the environment through shade and heat reten- 

» control insects. Svensson claims that the imports 

yuld be afforded duty free treatment as parts of agricultural products 
Customs classif screens under various dutiable provisions based 
on component materials. The case turns on whether the screening prod- 
ts condition as imported has been advanced sufficiently to be- 

and is therefore entitled to classification as parts of 

ural equipment or whether it remains a material subject to clas 


ion based on component materials 


7 
l ndisputed Facts 


Les 


The following material facts are not in dispute. 
f 


There are three types of screens in question: (1) environmental 
screens manufactured in two ways, either with or without backed alu- 
minum foil strips; (2) insect screens, known as Econet screens; and 
(3) plastic laminated screens used as greenhouse roofs, called QLS Ultra 
or Solarwoven screens. Pl.’s Response to Def.’s Statement of Undisputed 
Facts at 19 (“Pl.’s Response”). Def.’s Response to Pl.’s Statement of Un- 


disputed Facts at 1 9 (“Def.’s Response”). 
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Environmental screens are parts of shade and heat retention systems 
and are used to control the environment within a greenhouse. P!.’s Re- 
sponse at 11 10. Def:’s Response at 1 10. The only commercial use of envi- 
ronmental screens is as part of a shade and heat retention system. Pl.’s 
Response at 1 23. Def.’s Response at 1 23. The screen is the most impor- 
tant part of a shade and heat retention system since it is this part which 
allows a greenhouse operator to modify the environment of a green- 
house. Pl.’s Response at 1 31. Def.’s Response at {1 31. In any shade and 
heat retention system which utilizes an environmental screen contain- 
ing backed aluminum foil strips, the backed aluminum foil strips are es- 
sential to the proper functioning of the complete system. Pl.’s Response 
at 132. Def.’s Response at 132. Without the backed aluminum foil strips, 
the environmental screens at issue could not be manufactured. Pl. ’s Re- 
sponse at 1 29. Def.’s Response at 1 29. 

Insect screens are used to control the insect population within a 
greenhouse. P!.’s Response at 111. Def:’s Response at 111. It is their only 
commercial use. Pl.’s Response at 1 24. Def.’s Response at 1 24. 

The QLS Ultra screens are specifically manufactured to function as 
greenhouse roofs, and, therefore, parts of shade and heat retention sys- 
tems. Pl.’s Response at 1 12. Def.’s Response at {1 12. This is the only com- 
mercial use of these screens. Pl.’s Response at {| 25. Def.’s Response at 1 
25. 

At the time of manufacture, the shade factor and energy savings prop- 
erties of the screens, whether or not containing backed aluminum foil 
strips, are fixed and not altered by any post-importation processing. 
Pl.’s Response at 1 14-15. Def.’s Response at 1 14-15. In fact, each indi- 
vidual screen cut from a particular roll will have the same shade factor 
and energy savings properties as any other screen cut from the same 
roll. Pl.’s Response at 1 16. Def.’s Response at 1 16. Moreover, the post- 
importation processes of adding reinforcing tape, plastic hooks, or sew- 
ing of two lengths of screen together to obtain a specific width as 
requested by the customer, do not alter the shade factor or energy sav- 
ings properties of the screens. Pl.’s Response at 1 17-18. Def.’s Response 
at 1 17-18. 

At the time of importation, the use of the screens is known to be as 
part of shade and heat retention systems. Pl.’s Response at 1 34. Def.’s 
Response at 134. Moreover, the use of the screens is uniform throughout 
the United States. Pl.’s Response at 11 35. Def:’s Response at 1 35. In addi- 
tion, shade and heat retention systems are agricultural machinery or 
equipment. P/.’s Response at 1 37. Def’s Response at {| 37. 


B. The Screens 


The brief technical descriptions which follow are necessary to present 
acomplete picture of the screens at issue. Svensson manufactures three 
types of environmental screens: (1) those consisting of strips of backed 
aluminum foil and plastic, incorporated in a network of longitudinal and 
transverse connection yarns, comprised of polyester, acrylic or high den- 
sity polyethylene; (2) those consisting of strips of backed aluminum foil 
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without the plastic, incorporated in a network of longitudinal and trans- 
verse connection yarns; and (3) those consisting of plastic strips incor- 
porated in a network of longitudinal and transverse connection yarns 
Pl.’s Br. Supp. Summ. J. (“Pl.’s Br.”) at 5 
Within each type of environmental screen with backed aluminum foil 
‘ips, the number of those strips varies according to the amount of 


} 
ade 


and heat which a greenhouse operator may need. A greenhouse 


operator chooses the appropriate screen depending upon a variety of 


factors, including the crop grown and regional climactic conditions. /d. 


1A 


at 14. In certain instances, no backed aluminum foil is necessary in a 
screen if maximum sunlight, humidity and heat are required. Id 

Environmental screens are incorporated into shade and heat reten- 
tion systems. These systems consist of the screens along with drive mo- 
tors, cables, aluminum and steel supports, brackets, pulleys, fasteners, 
and support wires. Jd. at 12. Shade and heat retention systems are 
installed inside almost all commercial greenhouses. Jd. Greenhouse 
manufacturers either produce greenhouses with the shade and heat 
retention system installed as original equipment or build greenhouses 
with enough space in the roof area to accommodate such a system should 
the greenhouse operator decide to install it once the greenhouse is erec- 
ted. Id 

Insect screens, known as Econet screens, are made of high density 
polyethylene yarn and ultra violet stabilized acrylic yarns. Id. at 15. 
Svensson manufactures six types of insect screens, each with rectangu- 
lar openings of a different size. Jd. At the time of manufacture, some 
screens have loops woven into the screen, while others are attached to a 
frame. Jd. These screens are used to regulate the presence of insects and 
are manufactured on conventional weaving machinery. Jd. at 5. These 
screens are not parts of shade and heat retention systems. 

There are two types of plastic laminated screens used as greenhouse 
roofs: QLS Ultra and Solarwoven screens. Jd. at 15. The QLS Ultra 
screen is made of woven monofilament yarn and polyolefin strips lami- 
nated with low density polyethylene with hanging wire woven into the 
screen for installation on hooks. Jd. The Solarwoven screens are made of 
woven polyethylene strips laminated with polyethylene and are used as 
a roof, a side wall, or in roll up applications. Id. These screens are incor- 
porated into shade and heat retention systems, and may be used alone as 
roofs where there is no need to closely regulate nighttime temperatures 
or as part of retractable roofs. Id. 

All environmental screens and all plastic laminated screens used as 
greenhouse roofs are manufactured on a machine which was specially 
designed by Goran Henningsson of AB Ludvig Svensson, and is de- 
scribed in United States Letters Patent 4,399,671 of August 23, 1983. Id. 
at 9. In the production of these screens, the yarns, backed aluminum foil 
sheet (when applicable), plastic sheet, polyester hanging wire, and the 
hinge yarn are simultaneously fed into the screen-making machine. Id. 
This specially designed machine both cuts the plastic and backed alumi- 
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num foil sheet into strips, and also knits the yarn resulting in finished 
product. Jd. 

The screens are imported in rolls which are several hundred feet long. 
Id. at 16. Svensson performs some post-importation processing before 
selling the screens to customers, principally cutting the screens to 
length to meet customers’ specifications. Jd. Where the width of a cus- 
tomer’s greenhouse is greater than standard, Svensson sews two pieces 
of screen together by machine along the length and then cuts the sewn 
screen as required. /d. Plastic hooks may also be installed ifacustomer’s 
greenhouse requires. Jd. Svensson adds the hooks and an off-the-shelf 
thermally setting reenforcing electrical tape. The tape is placed on the 
screen by a machine and the process takes a few seconds. Id. 


C. Harmonized Tariff Schedule of the United States (“HTSUS”) 
The following are the HTSUS subheadings under consideration: 


1. Customs’ classification of QLS Ultra screens; duty assessed at 
8.3% ad valorem!: 


5903 Textile fabrics impregnated, coated, covered 
or laminated with plastics * 
5903.90.25 Other 


2. Customs’ classification of screens without backed aluminum 
foil strips; duty assessed at 13% ad valorem: 
6002 Other knitted or crocheted fabrics: 


Other fabrics, warp knit 


6002.43.00 Of man made fibers 
3. Customs’ classification of screens containing backed alumi- 
num foil strips; duty assessed at 4.4% ad valorem: 
7616 Other articles of aluminum: 


Other: 


7616.91.00 Cloth, grill, netting and fencing, of 
aluminum wire 


4. Svensson’s proposed classification; duty free: 
8436 Other agricultural, horticultural, forestry, 
poultry-keeping or bee-keeping machinery, 
including germination plant fitted with me- 


chanical or thermal equipment; poultry incu- 
bators and brooders; parts thereof: 


Parts: 
8436.99 Other 


* Svensson has filed a consent motion to amend the Summons and Complaint filed in this action to correctly ic 
the QLS Ultra Abri screens, used as greenhouse roof screens, as indicated in Protest 


number 160—-196-10(¢ ons, “an 
number 322-3668062-8, and liquidated under HTSUS subheading 5903.90.25 


220, 
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5. Svensson’s alternate proposed classification for the environ- 
mental screens containing backed aluminum foil strips; duty free: 
7607 Aluminum foil (whether or not printed, or backed 
with paper, paperboard, plastics or similar backing 
material) of a thickness (excluding any backing) 

not exceeding 0.2 mm 


7.20 Backed: 


20.50 Other 
I]. ARGUMENTS 


A. Plaintiff's Argument 

Svensson argues that the imported screens are properly classified as 
parts of agricultural equipment under HTSUS 8436.99.00 because at 
the time of import the screens are in an advanced state of manufacture; 
their identity is fixed with certainty; the screens are dedicated to use; 
and the post-importation processing is insignificant and part of the 
installation. 


Svensson explains that the screens are in an advanced state of 
manufacture because they are manufactured on specially designed ma- 
chines and are made from various materials. Pl.’s Br. at 32. These 
screens are cut to length in the United States, but no further processing 
is carried out that would increase the products’ ability to provide shad- 
g, energy savings, or protection against weather and insects. Id. at 33. 
Svensson asserts that the identity of the screens is fixed with certain- 


in 


ty and that they are dedicated to a single commercial use as parts of 
shade and heat retention or insect control systems. Jd. With regard to 
the environmental screens used in either stationary or retractable roof 
greenhouses the number of strips of backed aluminum foil in each 
screen determines the level of shade and heat retention necessary for a 
particular greenhouse. Id. 

Svensson argues that the post-importation processing is insignificant 
and is part of the installation process of the shade and heat retention 
system. Svensson asserts that the principal post-importation process- 
ing consists of cutting the material to the length specified by the custom- 
er. Id. at 36. On rare occasions, a customer’s greenhouse is wider than 
the standard screen and Svensson sews two pieces of screen together to 
achieve the correct width. Id. Only .5% of Svensson’s sales require this 
type of post-importation processing. An additional step in its post-im- 
portation processing is the addition of hooks to the screen. Jd. Svensson 
explains that such a process is accomplished by running the screen ma- 
terial through a simple machine to apply off-the-shelf electrical tape and 
by manually attaching plastic hooks. Jd. According to Svensson, the rel- 
ative cost and time spent to perform this operation is not significant. Id. 
at 37. 

Svensson further argues that its insect screens should not be classi- 
fied as “other knitted or crocheted fabrics” under HTSUS 6002 because 
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this subheading is a basket provision. Jd. at 38. Svensson asserts that 
when a product comes within the ambit of both a basket and a use provi- 
sion, the use provision takes precedence and, therefore, the insect 
screens should be classified under HTSUS 8436, a use provision for ma- 
chinery used on farms, including agricultural schools, co-operatives or 
testing stations, in forestry, market gardens, or poultry-keeping or bee- 
keeping farms. Id. at 39. 

B. Defendant’s Argument 

Customs argues that the screens are not classifiable as parts of agri- 
cultural machinery under HTSUS 8436.99.00. Def:’s Br. Supp. for 
Summ. J. (“Def.’s Br.”) at 7. Customs asserts that the imported rolls of 
screening are nothing more than materials and are classifiable under 
HTSUS 6002, as other knit fabrics, under HTSUS 7616, as other articles 
of aluminum wire, or under HTSUS 5903.90.25, as other textile fabrics 
impregnated, coated, covered or laminated with plastics. Id. 

Customs contends that the cutting to length, sewing and attaching of 
hooks is a significant post-importation process. Jd. at 9. Customs also 
contends that the screens themselves cannot be used to control the envi- 
ronment of a plant or vegetable without undergoing such processes. Id. 
Thus, Customs argues that the imported rolls of screening are nothing 
more than simple screens. /d. 

Customs also argues that the screens do not have the essential charac- 
ter of a part of an agricultural machine because one of the crucial dimen- 
sions of the product is not set upon importation. Jd. Customs asserts 
that material may be classified as an unfinished article only when the 


fabric in its imported condition has been so far advanced beyond the 
stage of materials as to be dedicated to and commercially fit for use as 
that article and incapable of being made into more than one article or 
class of articles. Jd. Customs points out that there are no cutting lines or 
marks set on the screens and that the length of the screen is not known 
until after importation. Thus, Customs argues, the screens are not 
parts, but unfinished materials. Jd. at 11. 


III. Discussion 

This case is before the Court on the parties’ cross motions for summa- 
ry judgment. Under USCIT R. 56(d), summary judgment is appropriate 
if, “the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is en- 
titled to a judgment as a matter of law.” 

Both parties posit that this case is ripe for adjudication by means of 
summary judgment. The Court agrees. Even though there are differ- 
ences in the factual positions advanced by each party, summary judg- 
ment is appropriate in this action because there are no genuine issues of 
material fact in dispute. The parties agree on the physical characteris- 
tics and details of the imported merchandise, but dispute the classifica- 
tion. Thus, the material facts as to what constitutes the merchandise are 
not at issue. See Bausch & Lomb, Inc. v. United States,21CIT__, 957 
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F Supp. 281, 284 (1997), aff'd, 148 F.3d 1363 (Fed. Cir. 1998). The Court 
is then left with the purely legal question involving the meaning and 
scope of the tariff provision and whether it includes the imported mer- 
chandise. See National Advance Systems v. United States, 26 F.3d 1107, 
1109 (Fed. Cir. 1994). Although there is a statutory presumption of cor- 
rectness for Customs decisions, 28 U.S.C. § 2639(a)(1) (1994), when the 
Court is presented with a question of law in a proper motion for summa- 
ry judgment, that presumption does not apply. Blakley Corp. v. United 
States, _—_—~ CIT __, 15 F Supp.2d 865, 869 (1998), (quoting Universal 
Electronics, Inc. v. United States, 112 F3d 488, 492 (Fed. Cir. 1997) 
(“[b]ecause there was no factual dispute between the parties, the pre- 
sumption of correctness is not relevant.”)); see also Goodman Manufac- 
turing L.P v. United States, 69 F.3d 505, 508 (Fed. Cir. 1995). It is 
necessary, how ever, to address the issue of what deference reviewing 
courts show to agency determinations pursuant to a Chevron analysis. 
See ( a U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 
837, 843-845 (1984). 

The F aon Circuit’s recent decision in Mead Corp. v. United States, 
No. 98-1569, 1999 WL 548779 (July 28, 1999) addressed questions 
raised by the Supreme Court in United States v. Haggar Apparel Co. 

_US. , 1198S. Ct. 13892 (1999), regarding the proper standard of 
review applicable to determinations by Customs of the meaning and 
scope of tariff terms. 

In Mead, the court discussed the procedural differences between 
properly promulgated regulations such as the one at issue in Haggar 
and typical Customs classification rulings which were at issue in Mead 
and in this case. The court concluded that “significant differences * * * 
convince this court that Haggar’s reach does not extend to standard 
Customs rulings.” Mead Corp., 1999 WL 5487 79, at * 3. Here, as in 
Mead, there are no agency regulations at issue. Because the parties 
agree on the structure and use of the imported product, the only dispute 
concerns the competing tariff provisions proffered by each party. Fol- 
lowing Mead, the Court will not afford deference to Customs classifica- 
tion decisions in this case. The Court must examine both parties’ 
claimed classifications and independently determine which of them is 
correct, or, if neither, take further measures to determine the correct 
classification. 19 U.S.C. § 2643(b) (1994). 

The heading for agricultural equipment is intended to cover “machin- 
ery * * * which is of the type used on farms (including agricultural 
schools, co-operatives or testing stations), in forestry, market gardens, 
or poultry-keeping or bee-keeping farms or the like.” Harmonized Com- 
modity Description and Coding System, Explanatory Notes at 1317 
(1996). Moreover, “Congress has traditionally accorded agricultural 
equipment preferential treatment. It has long been established that ‘the 
tariff provisions for agricultural implements should be liberally 
construed so that the evident intent of Congress to benefit agriculture 
[can] be effected.’” Allis-Chalmers Corp. v. United States, 7 CIT 108, 111 
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(1984) (quoting FW. Myers & Co. v. United States, 59 Cust. Ct. 445, 450 


u ( 
1967)). T ier ‘e is no question that greenhouses are used in agriculture 


and that the shade and heat retention systems, which incorporate some 
of the imported screens, the remaining retractable greenhouse roof 
screens, and insect screens all are used to regulate and control the envi- 
ronment within a greenhouse. This case, then, turns on how advanced 
are the screens in their condition as imported. If they are sufficiently ad- 
vanced so as to be considered parts of agricultural equipment, they will 
properly be classified as such, according to Congressional intent 

Rule 1(c) of the Additional United States Rules of Interpretation pro- 
vides 


a prov rision for parts ofan article covers products solely or principal- 
ly usé 2d as parts of such articles but a provision for “parts” or “parts 
and accessories” shall not prevail over a specific provision for such 
part or accessory. 


The Court finds Bauerhin Technologies Ltd. Partnership v. United 
States, 110 F.3d 744 (Fed. Cir. 1997) to be instructive in identifying what 
is a “part” for tariff purposes. In Bauerhin the court considered an ap- 
peal from this court regarding the classification of imported canopies. 
Id. at 775. In that case, the importer argued that the canopies should 
have been classified as parts of car seats, “notwithstanding the fact that 
[the canopies] are not necessary to the operation of the car seats to 
which they are attached,” and were imported separately. Id. at 776. In 
holding that the canopies were part of the car seats, the court articulated 
a two part test to differentiate parts from other articles. 

First, the court must determine whether the imported item is “an in- 
tegral, constituent, or component part, without which the article to 
which it is to be joined, could not function as such article.” Jd. at 778. 
(quoting United States v. Willoughby Camera Stores, 21 C.C.PA. 322, 
324 (1933)). Second, the court must establish whether the — rted 
item is dedicated solely for use with the article in question. Jd. at 778. 
(following the holding in United States v. Pompeo, 43 C.C.PA. 9 ( 1955), 

In the case at bar, the environmental screens and the plastic lami- 
nated screens used as greenhouse roofs are an integral part of shade and 
heat retention systems and of the greenhouses themselves. Insect 
screens are also an integral part of the greenhouses themselves, even 
though they do not play a part in shade and heat retention systems. The 
screens permit greenhouse sr to control temperature and hu- 
midity by regulating the amounts of shade and heat retention, and to 
control the presence or absence of insects in the greenhouse, all for the 
effective cultivation and protection of plants. Without the screens, the 
walls in commercial greenhouses would be bare, adorned only by the 
skeleton of shade and heat retention systems, i.e. drive motors, cables, 
aluminum and steel supports, brackets, pulleys, fasteners, and support 
wires; there would be no control of temperature and humidity and no 
shade and heat retention system; and there would be no way to control 
the insect population within a greenhouse. Moreover, both parties agree 
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» and heat retention systems are agricultural machinery or 


's Response at 137. Def.’s Response at 137. Thus, the first 


‘ 
t is satisfied by virtue of the nature and function of the 


id prong of the test is also satisfied. The screens are in an ad- 

yf manufacture, and have no other commercial uses. Def.’s 

t ] 12, 23-25. All environmental screens and all plastic lami- 
used as greenhouse roofs are manufactured by a specially 

and patented machine. Pl.’s Response at 9. The number of 
ninum foil strips varies according to the amount of shade and 
ch a greenhouse operator may need. Jd. at 14. There are six 
nsect screens each manufactured with one of six different open 
into account various insect populations. Jd. at 15. Moreover, 

its that the screens have “been processed to a point where 
izable as a new commercial product,” but Customs 

t the screens are “not sufficiently processed to be identi- 

ividual part of another product,” due to the fact that they 

. rolls and are subjected to post-importation processing. 


grees. An examination of relevant case law shows that 
ial may be classified as an unfinished article when the fabric in 
orted condition has been so far advanced beyond the stage of ma- 
ils so as to be dedicated to and commercially fit for use as that article 
ncapable of being made into more than one article or class of arti- 
See Doherty-Barrow of TX, Inc. v. United States, 3 CIT 228 (1982) 
lding that steel strips were so far advanced in manufacture as to be 
ledicated for use in making steel cotton bale ties even though not cut to 
ength, but having only one commercial use); Heraeus-Amersil, Inc. v. 
U 1 States, 10 CIT 258, 640 FSupp. 1331 (1986) (holding that pre- 
ous metal contact tape was advanced beyond the state of a material 
ind was part of telephone relays even though the tape was not welded to 
ontacts). Cf Avins Industrial Products Co. v. United States, 72 Cust. 
t. 43, 376 FSupp. 879 (1974); Bendix Mouldings, Inc. v. United States, 
} Cust. Ct. 204, 388 FSupp. 1193 (1974). 
Avins, the court determined that certain imported stainless steel 
did not constitute parts of antennas for automobiles because the 
» had to be further manipulated for use as a radio antenna. Id. at 886. 
The parties had stipulated that the wire could be used in other applica- 
tions with some modifications. Jd. Moreover, the court explained that 
determining whether merchandise is a material or an unfinished article 
depends on the degree of processing it has undergone. Id. In that case, 
the wire was cut to length and was in certain dimensions, making it par- 
ticularly adaptable for use as a radio antenna. Jd. The court found there 
was not sufficient processing to take the product out of the category of 
wire and into that of an unfinished part. Id. In Bendix, the court ex- 
amined the classification of treated wood moldings commercially used 
as picture or mirror frames. Jd. at 204. The court held that the frames 


ho 
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should fall under the provision for wood moldings because they were not 
dedicated to use as any particular frame. Bendix, 73 Cust. Ct. at 207. 
Here, unlike the products in Avins and Bendix, the screens are in an 


advanced state of manufacture, are dedicated to use and their identity is 
fixed upon importation. The screens are the product of high technology, 
design and planning and are not simple products; they are complex 


screens incorporating several different types of materials, manufac- 
tured for the specific goal of controlling the various aspects of a green- 
house environment. Moreover, each type of screen may only be used for 
the purpose for which it was manufactured and the function and pur- 
pose of each screen is clearly identifiable upon importation.“ 

In determining that the screens are in an advanced state of manufac- 
ture upon importation and that the post-importation processing does 
not negate that advanced state, the Court relies upon E.M. Chemicals v. 
United States, 13 CIT 849, 728 F. Supp. 723 (1989), aff'd 920 F.2d 910 
(Fed. Cir. 1990). In that case, this court examined the tariff classification 
of liquid crystals to be used in liquid crystal displays (“LCDs”). The mer- 
chandise was classified as chemical mixtures, but plaintiff contended 
that it should have been classified as “parts of indicator panels or other 
visual signalling apparatus.” /d. at 850. 

The court held that liquid crystals should have been classified as parts 
as proposed by the plaintiff. Jd. at 849. The court found that liquid crys- 
tals were formed through a complex chemical process which yielded a 
discrete, identifiable product utilized, in varying proportions and com- 
binations, exclusively for LCDs. Id. at 851, 853. The court also noted 
that neither party disputed that the only use of liquid crystals was in 
LCDs and that they had no other commercial uses. Jd. at 852 

In concluding for the plaintiff, the court noted that the liquid crystals 
were dedicated exclusively for use in one product at the time of importa- 
tion, even though the size of the display may not have been known. Jd. at 
857. In addition, the court noted that the character of the liquid crystals 
was fixed with certainty due to the advanced state of manufacture and 
that even the addition, after importation, of a chemical stabilizer known 
asa “twist” agent, did not preclude the liquid crystals from being consid- 
ered parts. Jd. Moreover, the court stated that the addition of the twist 
agent was nothing more than an assembly operation and that it did not 
resemble further manufacturing. /d. at 857-58. In its affirmance of the 
trial court, the Federal Circuit agreed that there was insufficient subse- 
quent processing to preclude the liquid crystals from being classified as 
parts of indicator panels. E.M. Chemicals v. United States, 920 F.2d 910, 
914 (Fed. Cir. 1990). 


2 By its own examination of 
to nolong 
most pote 
ed Stat 
1999): C 


426, 429 


product is so faz 
ion cases sampl I 
45 C.C.PA. 72, 81 (1958); Avenue 
98-1511, 1999 U.S. App 
Permagrain Prods., Inc. t 
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The Court takes further instruction from Heraeus-Amersil, Inc. v. 
United States, 10 CIT 258, 640 FSupp. 1331 (1986). In that case, the 
court found that precious metal contact tape imported on reels had been 
so advanced in manufacture as to be considered parts of telephone re- 
lays rather than semi-manufactured rolled precious metal, even though 
the tape required cutting and welding after importation. Jd. at 263, 640 
F Supp. at 1334. 

The case at hand is closely analogous to both E.M. Chemicals and 
Heraeus-Amersil. In this case, the parties agree that the imported 
screens have one commercial use and are dedicated to that use upon im- 
portation. Any post-importation processing conducted by Svensson is 
minor processing attributable to the installation of the screens and does 
not alter the function or composition of the screen; in fact, Customs ad- 
mits that the “post-importation addition of reinforcing tape and plastic 
hooks [does] not alter the shade factor or energy savings factor.” Def. ’s 
Response at 1 17. Cutting the screens to size, sewing two screens togeth- 
er or adding tape and hooks are incidental processes which do not affect 
the classification of the screens, just as the undetermined quantity of 
liquid crystals to be used in the LCDs and the addition of a twist agent 
was immaterial to the classification of that merchandise in E.M. Chemi- 
cals. The Federal Circuit’s decision in Baxter Healthcare Corp. of PR. v. 
United States, No. 98-1343, 1999 U.S. App. LEXIS 14949 (Fed. Cir. 
1999) does not mandate a contrary result although the court held that 
the proper classification of imported polypropylene filament was as a 
material under HTSUS 5404 rather than as part of a membrane oxyge- 
nator. 

As the trial court in Baxter noted, whether merchandise is classified 
as a material or as an unfinished part is determined on a case by case 
basis. Baxter Healthcare Corp. of PR. v. United States, CIT : 
998 F Supp. 1133, 1147 (1998), aff'd, No. 98-1343, 1999 U.S. App. LEX- 
IS 14949 (Fed. Cir. 1999) (citing Harding Co. v. United States, 23 
C.C.PA. 250 (1936)). As described by the Federal Circuit, in Baxter sig- 
nificant post-importation processing was required to create an oxygena- 
tor from the imported polypropylene filament: 


To make an oxygenator Baxter groups seven or eight lengths of Ox- 
yphan® [the filament], ties them together, wraps them around a cy- 
lindrical steel bellow twenty-two times, and encloses the assembly 
in a polycarbonate manifold with two sets of inlet and outlet ports. 


Baxter, No. 98-1348 at 2. 

The processing which occurs after importation to the screens in this 
case falls far short of that described above. Sewing two screens together 
and adding hooks and tape is similar to the cutting and welding in 
Heraeus-Amersil and the addition of the twist agent in E.M. Chemicals. 
Such processing does not preclude the classification of the screens as 
parts. It is clear to the Court that the environmental screens are a prod- 
uct so far advanced in manufacture as to serve no other purpose inde- 
pendent of the shade and heat retention systems. 
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his reasoning applies equally to the environmental screens contain- 
ing backed aluminum foil strips. It is undisputed that their identity and 
use as parts of shade and heat retention systems are fixed upon importa- 
tion just as the screens which do not contain aluminum. The fact that 
they are composed of backed aluminum foil strips does not take away 
from their function. In addition, these screens are also manufactured on 
the same specially designed and patented machine that manufactures 
the environmental screens that do not contain the backed aluminum 
foil strips. Moreover, Customs admits that the “energy savings proper- 
ties of the screens containing strips of backed aluminum foil is fixed at 
the time of manufacture and is not altered by any post-importation 
processing.” Def.’s Response at 1 15. 

The Court also applies the same reasoning to the classification of the 
insect screens and to the screens used as greenhouse roofs. Like the en- 
vironmental screens, the greenhouse roof screens are manufactured on 
the specially designed and patented machine. Pl.’s Br. at 9. The green- 
house roof screens are imported and used exclusively as parts of shade 
and heat retention systems. Pl.’s Response at 125. The Court concludes 
that these screens are an integral part of shade and heat retention sys- 
tems because when placed in a greenhouse with a retractable roof, these 
screens permit greenhouse operators to better regulate the environ- 
ment of a greenhouse, to regulate the application of chemicals and pesti- 
cides as well as irrigation, and to permit plants growing within an 
enclosed greenhouse to benefit from favorable outside weather condi- 
tions. The Court has also visually inspected the greenhouse roof screens 
and, as it found for the environmental screens, concludes that these 
screens are so far advanced in manufacturing as to be parts of a distinct 
article. The greenhouse roof screens are dedicated to and commercially 
fit for use as greenhouse roof screens and are incapable of being made 
into more than one article. 

The insect screens are also imported for and used exclusively in green- 
houses as parts of pollination and pest control systems. Jd. at 124. The 
insect screens, however, are manufactured on a conventional warp knit- 
ting machine. Nevertheless, these screens are in an advanced state of 
manufacture. Each of the six screens is designed and manufactured 
with a different size rectangular opening to take into account varying 
insect populations. Moreover, it is not disputed that the screens have no 
commercial use other than as insect screens. Id. 

Therefore, the environmental screens whether or not containing 
backed aluminum foil strips, the greenhouse roof screens, and the insect 
screens, should all be classified under HTSUS subheading 8436.99.00 as 
parts of agricultural machinery. 

Having held that the products in question may be classified under 
HTSUS 8436.99.00, as parts of agricultural machinery, the Court does 
not find it necessary to reach the parties’ alternative arguments. 
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IV. CONCLUSION 


Therefore, the Court rules that the imported merchandise, i.e., the 
environmental screens manufactured either with or without backed 
aluminum foil strips, the insect screens, and the plastic laminated 
screens used as greenhouse roofs, should be classified under the sub- 
heading HTSUS 8436.99.00, as parts of agricultural machinery. 


(Slip Op. 99-83) 


E.I. DUPontT DE NEMOuRS & CoO., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND ARAMID PRODUCTS V.O.F. AND AKZO NOBEL ARAMID PRODUCTS, INC., 
DEFENDANT-INTERVENORS 


Court No. 97-08-01335 
(Dated August 17, 1999) 


JUDGMENT 


RESTANI, Judge: Upon consideration of the remand ordered herein by 
the court in Slip Op. 99-47, dated June 2, 1999, and the results thereof 
filed by the Department of Commerce on July 16, 1999, and amended on 
July 23, 1999, and lack of objection by the parties, it is hereby 

ORDERED AND ADJUDGED that the remand results are sustained. 


(Slip Op. 99-84) 


THOMSON CONSUMER ELECTRONICS, INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 95-03-00277 
[Defendant’s motion to dismiss granted. ] 
(Dated August 17, 1999) 


deKieffer & Horgan (J. Kevin Horgan), Kevin C. Kennedy, Professor, Detroit College of 
Law at Michigan State University, of counsel, for plaintiff. 

David W. Ogden, Acting Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Jeanne E. 
Davidson, Todd M. Hughes and Lara Levinson), Richard McManus, Office of the Chief 
Counsel, United States Customs Service, of counsel, for defendant. 


OPINION 


RESTANI, Judge: The government seeks dismissal for lack of jurisdic- 
tion of the action brought by Thomson Consumer Electronics, Inc. 
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5. COURT OF I 


\ 


covery of Harbor Maintenance Taxes (“HMT”) col- 
t to 26 U.S.C. §§ 4461, 4462 (1994) on Thomson’s entries. 
sisted of electronics products imported into the Customs 
ited States in 1992 and subsequent years, and liqui- 
ik uaed 
; to duties, taxes and other charges on imports within the 
retary of t 2 reasury are made by way of protest 
int to 19 U.S.C. § 151 4(c).! Unless such protest 1 
final. See 1 5 U.S.C. § 151 4(a);* United States v. 
2d 1408, 1409-11 “id 13-14 (Fed. Cir. 1988) (Cus- 
erging into ioaidation must be protested to avoid 
ites v. Ataka America, Inc., 17 CIT 598, 606, 826 
1993) (same); Halperin Shipping Co., Inc. v. United 
142, 742 F Supp. 1163, 1167 (1990) (same). 
t of a liquidation decision is filed and denied, the court 
irsuant to 28 U.S.C. § 1581(a) over any action chal- 


c) Form, number, and amendment of protest; filing of protest 


(a) Finality of decisions; return of papers 


r thereof) unless a protest 
run r ¢ r yrotest whole or In part 
ourt of International Trade in accordance with chapter 169 of title 28 within 


of that title 
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lenging the protest denial.? Thomson’s HMT payments on imports were 
subject to a liquidation which was not protested. The liquidation deci- 
sion is placed within the jurisdiction of the Secretary of the Treasury 
pursuant to 26 U.S.C. § 4462(f)(1), as if the HMT were a customs duty. 
Accordingly, the court lacks jurisdiction under 28 U.S. C. § 1581(a). 

Thomson, however , alleges jurisdiction under 28 U.S.C. § 1581(i),* the 
court’s residual jurisdiction provision. Section 1581(i) jurisdiction is 
available only if jurisdiction is not available under any other provision of 
28 U.S.C. § 1581, or if relief under such other provision would be “mani- 
festly es Miller, 824 F.2d at 963; Cane Sugar Refiners’, 683 
F.2d 399, 402 n. 

Thompson asi that 28 U.S.C. § 1581(a) was never an appropriate 
vehicle for this constitutional ‘sedoune to the viability of HMT on im- 
ports, thus 28 U.S.C. § 1581(i) residual jurisdiction applies. The courts, 
however, have long recognized that constitutional challer nges to liquida- 
tion decisions may be made by way of protest and, therefore, 28 U.S.C 
§ 1581(a) jur isdiction attaches. See C.J. Tower & Sons v. United States, 
34 Cust. Ct. 95, 96, 1385 F Supp. 874, 880 (1955) (protest process pro- 
vides remedy for allegedly unconstitutional taking resulting from “un- 
reasonable and discriminatory” classification); see also Yoshida Int’l., 
Inc. v. United States, 73 Cust. Ct. 1, 378 F Supp. 1155 (1974), rev'd on 
other grounds, 63 CCPA 15, 526 F.2d 560 (1975); Star-Kist Foods, Inc. 
United States, 47 CCPA 52, 275 F.2d 472 (1959); Marianao Sugar Trad- 
ing Corp. v. United States, 29 Cust. Ct. 275, 283-86, C.D. 1481 (1952 
aff'd, 41 CCPA 236, C.A.D. 557 (1954). 

Furthermore, cases plaintiff cites which forgive or deem satisfied ex- 


haustion of administrative remedies when exhaustion is futile, are dis- 
tinguishable. They address decision making outside Customs’ § 1514 


° Under the heading, “Civil actions against the United States and agencies and officers thereof 
vides, in relevant part 


a rt 1e Court of International —_ shall have exclusive jurisdiction of any civil action commenced to cont 
al of a protest, in whole or in part, under section 515 of the Tariff Act of 1930 
lia 
* Under the heading, “Civil actions against the United States and agencies and officers thereof,” t 
pr ovides, in relevant part 


he statute also 


i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a ny of this 
section and subject to the exception set forth in subsection (j) of this section, the Court of International T: shall 
have exclusive jurisdiction of any ¢ civil action commenced against the United States, its agencies, or its officers 
that arises out of any law of the United States providing for— 

1) revenue from imports or tonnage; 
(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the rai 
of revenue; 

3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other tha 
the protection of the public health or safety; or 

4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3 
subsection and subsections (a)-(h) of this section 
28 U.S.C. § 158101 

° Thomson does not argue, and the court does not find, that requiring Thomson to have protested to Customs and 

been denied before seeking § 1581(a) jurisdiction in this court would have resulted in “manifestly inadequate” 

any factual or practical sense. Cf Miller v. United States, 824 F.2d 961, 964 (Fed. Cir. 1987) (finding financial harm and 
illegal agency action insufficient to este stablish * ‘manifestly inadequate” relief); United States Cane Sugar Refiner 
Assoc’n v. Block, 683 F.2d 399, 402 n. 5 (CCPA 1982) (finding relief “manifestly inadequate” 
injury, irreparable harm to industry, sal impact on national economy) 


relief in 


based on immediacy of 
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jurisdiction and/or discretionary exhaustion principles.® These cases do 
not stand for the proposition that applicable statutorily-mandated ex- 
haustion requirements, such as those found in 19 U.S.C. § 1514(a), may 
be deemed futile. 

The only issue remaining is whether United States Shoe Corp. v. 
United States, 523 U.S. 360, 365-66 (1998) (holding HMT on exports un- 
constitutional), by finding jurisdiction under 28 U.S.C. § 1581(i) ap- 
propriate for constitutional challenges,’ overruled the C.J. Tower line of 
cases. U.S. Shoe does not go so far. The Supreme Court in U.S. Shoe held 
that 28 U.S.C. § 1581(a) jurisdiction was not appropriate because Cus- 
toms’ role in that case was essentially passive. See U.S. Shoe, 523 U.S. at 
365. Therefore, at least with regard to exports, the active decision mak- 
ing process triggering the finality provision of 19 U.S.C. § 1514 did not 
eXIst. 

This is not true of this case in which there was a decision affecting im- 
ports. Whether or not it had a choice to make another decision, Customs 
did make a decision. It liquidated the entries of imported merchandise 
with HMT included. That decision is final under 19 U.S.C. § 1514(a). 
Utex, 857 F.2d at 1413-14. The substantial precedent finding that con- 
stitutional challenges may be heard under 28 U.S.C. § 1581(a) remains 
intact, and the court must follow that precedent. Further, nothing in 
U.S. Shoe undermines the principle that as long as 28 U.S.C. § 1581(a) 
jurisdiction is available and provides adequate relief, 28 U.S.C. § 1581(i) 
may not be invoked. Miller, 824 F.2d at 963. 


NOTE: This is to advise that Slip Op. 99-85 is not available for publication at this time due 
to the confidential nature of the document. A public version of the document will be re- 
leased and published in the CUSTOMS BULLETIN when available. 


(Slip Op. 99-85) 


AMERICAN SILICON TECHNOLOGIES, ELKEM METALS Co., AND GLOBE 
METALLURGICAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
RIMA INDUSTRIAL S.A. AND GENERAL ELECTRIC CO., DEFENDANT: 
INTERVNEORS 


Court No. 98-03-00567 


(Dated August 19, 1999) 


d Leather Goods Mfrs. of America, Inc. v. United 

258, 265-66, 588 FSupp. 1413, 1420 (1984) (19 U.S.C. § 1581(i) jurisdiction over challenge to Presidential 

ial administrative procedure adequately exhausted), and Rhone Poulenc, S.A. v. United States, 7 

13% 583 FSupp. 607, 609-11 (1984) (once statutory administrative participation requirement satisfied, 
discretionary exhaustion principles of 28 U.S.C. § 


mination 


2637(d) apply to challenge to Commerce antidumping duty deter- 


‘In the same case, United States Shoe Corp. v. United States, 114 F.3d 1564, 1570 (Fed. Cir. 1997), the Court of Ap- 
peals found that 28 U.S.C. § 1581(a) was not available because a protestable decision as to exports was lacking. It is 
distinguishable from this case for the same reasons applicable to the Supreme Court opinion 
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NEWS RELEASE 
For Immediate Release 
We are pleased to inform you of two recent appointments 


Clerk’s Office at the United States Court of International Trade: 


Leo M. Gordon as the Clerk of the Court, and 
Sarah Allison Thornton as the Chief or Clerk 


Leo M. Gordon was appointed by the Court : 
Court on July 23, 1999. Until his recent appointm ent, oe has served as 
the Assistant Clerk at the Court oe. 21, 1981 

Prior to joining the Clerk’s Office staff in 1981, Mr. 
employed for four years as an Assistant ( er for the Committee on 
the Judiciary in the U.S. House of Representatives. One of his primar 
accomplishments during his tenure with the Committee was working 
on the passage of the Customs Courts Act of 1980, which createc 
United States Court of International Trade as we know it today. 

Mr. Gordon received his J.D. from Emory School of Law and his B.A. 
from the University of North Carolina, Chapel Hill. 

He presently resides with his wife, Marci, and their 
daughters, Jen and Sarah, in Maplewood, New Jersey. 

Sarah Allison Thornton was appointed by the Court as the new 
Chief Deputy Clerk and she is expected to come on board in early Sep- 
tember. 

For more than 18 years. Ms. Thornton was a trial attorney and part- 
ner with a law firm in Portland, Maine. Since September 1995, she has 
served as the Deputy-in-Charge of the Wilmington Office (Southern I 
vision) of the United States District Court for tl 
North Carolina. 

Ms. Thornton attended the University of New Mexico, where her ma- 
jor fields of study were English, Psychology, and Political Science. She 
then attended the University of Maine, School of Law 
ceived her J.D. degree 

Sarah is married to Joseph D. Thornton, Jr. 
dren, Katherine Mary and Sean Joseph. 


>new ‘lerk ol the 


Gordon was 


1 the 


16-year old twin 


Ne 
ne Eastern District of 


. where she re- 


, and they have two chil 


For further information, you may contact the Office of the Clerk at 
212-264-2814. 
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